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UNITED STATES DISTRICT COURT 
IN THE EASTERN DISTRICT OF PENNSYLVANIA 

 
 
 IN RE:  PROCESSED EGG PRODUCTS : 
 ANTITRUST LITIGATION  : MDL No. 2002 
 _______________________________________ : 08-md-02002 
   :  

THIS DOCUMENT APPLIES TO:   :  
All Direct Purchaser Class Actions  : 

 
 

DIRECT PURCHASER PLAINTIFFS’ MOTION FOR FINAL 
APPROVAL OF THE CLASS ACTION SETTLEMENTS 

BETWEEN PLAINTIFFS AND (1) DEFENDANT NUCAL FOODS, 
INC. AND (2) DEFENDANTS HILLANDALE FARMS OF PA., 

INC. AND HILLANDALE-GETTYSBURG, L.P. 
 

Pursuant to Rule 23(e) of the Federal Rules of Civil Procedure, Plaintiffs move the Court 

for final approval of the Settlement Agreement between the Direct Purchaser Class Plaintiffs 

(“Plaintiffs”) and Defendant NuCal Foods, Inc. (“NuCal”) and the Settlement Agreement 

between Plaintiffs and Defendants Hillandale Farms of PA., Inc. (“Hillandale PA”) and 

Hillandale-Gettysburg, L.P. (“Hillandale-Gettysburg”), and to certify the Classes for the purpose 

of Settlement pursuant to Federal Rules 23(a) and 23(b)(3). This Motion is supported by 

Plaintiffs’ Memorandum of Law, the Declarations of James J. Pizzirusso and Ronald J. Aranoff, 

and the Supplemental Affidavit of Jennifer M. Keough, and is made on the following grounds: 

1.  The Settlements are entitled to an initial presumption of fairness because the 

settlement negotiations were undertaken at arm’s-length by experienced antitrust counsel who 

entered the negotiations with sufficient background in the facts of the case, and no members of 

the class have objected.  See In re Cendant Corp. Litig., 264 F.3d 201, 232 n.18 (3d Cir. 2001) 

2.  The Settlements are fair, reasonable, and adequate, and the nine Girsh factors strongly 

support approval.  Girsh v. Jepson, 521 F.2d 153, 157 (3d Cir. 1975).  The Settlements are fair, 
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reasonable and adequate given the complexity, expense, and likely duration of the litigation, the 

stage of the proceedings, and the costs and risks involved in the litigation for Plaintiffs absent 

NuCal’s, Hillandale PA’s, and Hillandale-Gettysburg’s settlement and cooperation.  Moreover, 

the likelihood of further recoveries for Plaintiffs is enhanced by Defendants’ cooperation and the 

reaction of the class has been overwhelmingly positive, with no objections to the Settlements. 

3. As set out in the Court’s Orders dated October 3, 2104 and December 19, 2014 (ECF 

Nos. 1073 & 1108), the Settlement Classes, as defined in the Settlement Agreements, meet the 

requirements of Rule 23(a) and Rule 23(b)(3). Fed. R. Civ. P. 23(a), (b)(3). 

WHEREFORE, Plaintiffs respectfully request that the Court grant the motion.  For the 

Court’s convenience a Proposed Order is provided herewith. 

 
Dated: June 1, 2015    Respectfully submitted, 

      /s/ Mindee J. Reuben    
Mindee J. Reuben 
WEINSTEIN KITCHENOFF & ASHER LLC 
1845 Walnut Street, Suite 1100 
Philadelphia, PA 19103 
(215) 545-7200 
(215) 545-6536 (fax) 
asher@wka-law.com 
Interim Counsel and Liaison Counsel for 
Plaintiffs 
 
Michael D. Hausfeld 
HAUSFELD LLP 
1700 K Street NW 
Suite 650 
Washington, DC  20006 
(202) 540-7200 
(202) 540-7201 (fax) 
mhausfeld@hausfeldllp.com 
Interim Counsel for Plaintiffs 

 
 
 

Case 2:08-md-02002-GP   Document 1199   Filed 06/01/15   Page 2 of 3



 

3 
 

Stanley D. Bernstein 
BERNSTEIN LIEBHARD LLP 
10 East 40th Street, 22nd Floor 
New York, New York 10016 
(212) 779-1414 
(212) 779-3218 (fax) 
bernstein@bernlieb.com 
Interim Counsel for Plaintiffs 

 
Stephen D. Susman 
SUSMAN GODFREY LLP 
654 Madison Avenue, 5th Floor 
New York, NY 10065-8404 
(212) 336-8330 
(212) 336-8340 (fax) 
ssusman @susmangodfrey.com 
 
Interim Counsel for Plaintiffs 
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I. INTRODUCTION 

The Direct Purchaser Class Plaintiffs (“Plaintiffs”) respectfully submit this memorandum 

in support of their motion for final approval of the proposed settlements with defendant NuCal 

Foods, Inc. (“NuCal”) and defendants Hillandale Farms of Pa., Inc. (“Hillandale PA”) and 

Hillandale-Gettysburg, L.P. (“Hillandale-Gettysburg”), and for final certification of the 

Settlement Classes pursuant to Federal Rule of Civil Procedure 23. The Settlement Agreements 

were negotiated and executed separate and independent from one another and were both 

achieved after months of arm’s length negotiations by capable counsel.1 In light of the 

uncertainty, complexity, and expense inherent in litigation, the proposed settlements are fair, 

reasonable, and adequate and should be finally approved. 

II. BACKGROUND 

A. THE LITIGATION 

This is a class action alleging a conspiracy among the nation’s largest egg producers. 

Plaintiffs allege that defendants NuCal, Hillandale PA, and Hillandale-Gettysburg, along with 

other Shell Egg and Egg Products producers, violated the Sherman Antitrust Act, 15 U.S.C. § 1, 

et seq., by engaging in an unlawful conspiracy to reduce the output of Shell Eggs and Egg 

Products and thereby artificially fix, raise, maintain and/or stabilize the prices of Shell Eggs and 

Egg Products in the United States. Plaintiffs allege that, as a result of Defendants’ conduct, 

Plaintiffs and members of the Class paid prices for Shell Eggs and Egg Products that were higher 

than they otherwise would have been absent the conspiracy. The lawsuit seeks injunctive relief, 

                                                 
1 Plaintiffs submit one brief in support of final approval for efficiency and because the same legal 
standard applies to both settlements. Also, Plaintiffs combined notice of the settlements to 
minimize expenses to the Class. 
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treble damages, attorneys’ fees and costs from Defendants. NuCal, Hillandale Pa, and 

Hillandale-Gettysburg deny all allegations of wrongdoing in this action. 

B. PREVIOUS SETTLEMENT HISTORY 

On June 8, 2009, Sparboe Farms, Inc. (“Sparboe”) entered into a settlement agreement 

with Plaintiffs providing for cooperation in the continued litigation of the case, and on July 16, 

2012, the Court granted final approval of the settlement. (ECF No. 698.) On May 21, 2010, 

Moark, LLC, Norco Ranch, Inc., and Land O’Lakes, Inc. (collectively “Moark Defendants”) 

entered into a settlement agreement with Plaintiffs providing for both continued cooperation and 

a cash settlement of $25,000,000.00. The Court granted final approval of the Moark Settlement 

on July 16, 2012. (ECF No. 700.)  

On August 2, 2013, Cal-Maine Foods, Inc. (“Cal-Maine”) entered into a settlement 

agreement with Plaintiffs providing for continued cooperation and a cash settlement of 

$28,000,000.00. (ECF No. 848-2.) The Court granted final approval of the Cal-Maine settlement 

agreement on October 10, 2014. (ECF No. 1082.) On March 28, 2014, Plaintiffs entered into a 

settlement with National Food Corporation (“NFC”) providing for continued cooperation and a 

cash settlement of $1,000,000.00. (ECF No. 952-2.) On March 31, Plaintiffs entered into a 

settlement with Midwest Poultry Services, LP (“MPS”) providing for continued cooperation and 

a cash settlement of $2,500,000.00. (952-3.) On May 21, 2014, Plaintiffs entered into a 

settlement with United Egg Producers (“UEP”) and United States Egg Marketers (“USEM”) 

providing for cooperation and a cash settlement of $500,000. (ECF No. 997-2.) The Court 

granted preliminary approval of Plaintiffs’ settlement agreements with NFC, MPS, and UEP/ 

USEM on July 30, 2014. (ECF No. 1027.)  

On August 1, 2014, Plaintiffs entered into a settlement agreement with NuCal providing 

for continued cooperation and a cash settlement of $1,425,000. (ECF No. 1041.) The Court 
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granted preliminary approval of the NuCal settlement agreement on October 3, 2014. (ECF. No. 

1073.) On October 22, 2014 Plaintiffs entered into a settlement agreement with Hillandale PA 

and Hillandale-Gettysburg providing for cooperation and a cash settlement of $3,000,000. (ECF 

No. 1093.) The Court granted preliminary approval of the settlement on December 19, 2014. 

(ECF No. 1108.) 

C. THE SETTLEMENT NEGOTIATIONS 

1. The NuCal Settlement Agreement 

Interim Co-Lead Counsel for Plaintiffs (“Class Counsel”) and NuCal’s counsel engaged 

in arm’s length negotiations over a period of roughly seven months to reach the settlement. The 

scope and details of the negotiations are described in the Declaration of James J. Pizzirusso filed 

herewith. Class Counsel and NuCal’s counsel are experienced, capable and both vigorously 

advocated their respective client’s positions in the settlement negotiations. 

The parties first discussed a potential resolution soon after the case began. Pizzirusso 

Decl. ¶ 6. Those discussions were not fruitful and there were no meaningful discussions until 

after the joint mediation in October 2013. Although the mediation was unsuccessful, Class 

Counsel decided to approach several individual Defendants, including NuCal, about resolving 

the case. Id. at ¶ 7.   

The parties began substantive negotiations in January 2014. Id. at ¶ 8. The parties initially 

were far apart and talks seemed unlikely to be successful. Id. However, after several other 

settlements were reached, the plaintiffs and NuCal began to discuss settlement again in earnest. 

Id. After several rounds of telephone calls and email exchanges, the parties eventually agreed to 

a settlement requiring a $1,425,000.00 payment and cooperation. Id. The settlement was 

primarily based on NuCal’s financial condition and its sales data. Id. The parties reached an 
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agreement in principle in May 2014 and executed the final settlement agreement on August 1, 

2014. Id. at ¶¶ 9, 10. 

After factual investigation and legal analysis, it is the opinion of Class Counsel that the 

Settlement Amount of $1,425,000.00, combined with NuCal’s obligation to cooperate with 

Plaintiffs, is fair, reasonable, and adequate to the Class.  

2. The Hillandale/Gettysburg Settlement Agreement 

Class Counsel and counsel for Hillandale PA and Hillandale-Gettysburg (collectively the 

“Hillandale/Gettysburg Defendants”) engaged in arm’s length negotiations over a period of 

approximately four months to reach a settlement. The scope and details of the negotiations are 

described in the Declaration of Ronald J. Aranoff filed herewith. Class Counsel and counsel for 

the Hillandale/Gettysburg Defendants are both experienced and capable and both vigorously 

advocated their respective client’s positions in the settlement negotiations.  

The parties engaged in preliminary settlement discussions soon after the litigation began 

and again after the Court ruled on motions to dismiss. Aranoff Decl. ¶ 4. Those discussions were 

not productive and there were no additional, meaningful discussions for some time. Id.  

After the unsuccessful joint mediation in October 2013, Class Counsel decided to re-

approach the Hillandale/Gettysburg Defendants about resolving the case. Id. at ¶ 5. The parties 

began substantive discussions in the summer of 2014. Id. at ¶ 6. The parties were initially far 

apart, but made slow and steady progress over time. In early September 2014, after several 

rounds of telephone calls and other communications, the parties agreed to a settlement requiring 

a $3,000,000.00 payment and cooperation. Id. The broad terms of the settlement agreement were 

memorialized in a term sheet dated September 19, 2014. Id. at ¶ 7. The formal Settlement 

Agreement was executed on October 22, 2014. Id.  
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After factual investigation and legal analysis, it is the opinion of Class Counsel that the 

Settlement Amount of $3,000,000.00, combined with the Hillandale/Gettysburg Defendants’ 

obligation to cooperate with Plaintiffs, is fair, reasonable, and adequate to the Class.  

III. THE PROPOSED SETTLEMENTS 

A. THE SETTLEMENT CLASS 

Plaintiffs and Defendants agreed to a Settlement Class that provides for two subclasses, 

Shell Egg and Egg Products. Both of the Settlement Agreements define the proposed Settlement 

Class as follows: 

All persons and entities that purchased Shell Eggs or Egg Products in the United 
States directly from any Producer, including any Defendant, during the Class 
Period from January 1, 2000 through the date on which the Court enters an order 
preliminarily approving the Agreement and certifying a Class for Settlement 
purposes. 
 
a.) Shell Egg SubClass 

 
All individuals and entities that purchased Shell Eggs in the United States 
directly from any Producer, including any Defendant, during the Class 
Period from January 1, 2000 through the date on which the Court enters an 
order preliminarily approving the Agreement and certifying a Class for 
Settlement purposes. 
 
b.) Egg Products SubClass  

 
All individuals and entities that purchased Egg Products produced from 
Shell Eggs in the United States directly from any Producer, including any 
Defendant, during the Class Period from January 1, 2000 through the date 
on which the Court enters an order preliminarily approving the Agreement 
and certifying a Class for Settlement purposes. 
 
Excluded from the Class and SubClasses are Defendants, Other Settling 
Defendants, and Producers, and the parents, subsidiaries and affiliates of 
Defendants, Other Settling Defendants, and Producers, all government entities, as 
well as the Court and staff to whom this case is assigned, and any member of the 
Court’s or staff’s immediate family. 

 
See Settlement Agreement ¶ 22 (Pizzirusso Decl. Ex. 1); Settlement Agreement ¶ 23 (Aranoff 

Decl. Ex. 1). 
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B. MONETARY PAYMENTS AND COOPERATION PROVISIONS 

3. The NuCal Settlement Agreement 

NuCal agreed to pay the Settlement Class $1,425,000.00 in cash within five days of 

execution of the Settlement Agreement. See Settlement Agreement ¶¶ 19, 38 (Pizzirusso Decl. 

Ex. 1). The Settlement Agreement also requires NuCal to cooperate with Plaintiffs in the 

continued prosecution of this Action. The Agreement requires that NuCal: (1) make its counsel 

available to provide background information concerning NuCal, its organization, its operations, 

its personnel, and the identification of potential witnesses with knowledge of matters at issue in 

this Action; (2) make available for one interview with Class Counsel each of up to three then-

current directors, officers, and employees of NuCal, who possess information that Class Counsel 

believe would assist Plaintiffs in prosecuting the Action against the Non-Settling Defendants; 

(3) clarify transactional data provided in this Action; (4) establish the authenticity, and/or 

admissibility as business records, documents produced by NuCal, and to the extent possible, 

documents produced by Non-Settling Defendants or the alleged co-conspirators in this Action; 

and (5) make available from among its current directors, officers, or employees up to two 

representatives to testify at trial regarding facts or issues at issue in this Action. Id. at ¶ 44. 

4. The Hillandale/Gettysburg Settlement Agreement 

The Hillandale/Gettysburg Defendants agreed to pay the Settlement Class $3,000,000.00 

in cash within thirty days of execution of the Settlement Agreement. See Settlement Agreement 

¶¶ 20, 40 (Aranoff Decl. Ex. 1). The Settlement Amount was split equally between Hillandale 

PA and Hillandale-Gettysburg. See id. at ¶ 20 n.1. In addition to the Settlement Amount, the 

Agreement also requires that the Hillandale/Gettysburg Defendants cooperate with Plaintiffs in 

their prosecution of this Action by authenticating documents. Under the Agreement, the 

Hillandale/Gettysburg Defendants must authenticate documents, including business records if 
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applicable, that were produced by the Hillandale/Gettysburg Defendants and, to the extent 

possible, any documents produced by Non-Settling Defendants or the alleged co-conspirators 

that were authored or created by the Hillandale/Gettysburg Defendants or sent to or received by 

the Hillandale/Gettysburg Defendants. Id. at ¶ 47. 

C. RELEASE OF CLAIMS 

In exchange for the consideration described above, Plaintiffs have agreed to release 

NuCal, Hillandale PA, Hillandale-Gettysburg, Hillandale Farms East, Inc., and Hillandale 

Farms, Inc., from any and all claims arising out of or resulting from the conduct asserted in this 

lawsuit. See Settlement Agreement ¶¶ 30–34 (Pizzirusso Decl. Ex. 1); Settlement Agreement 

¶¶ 30–34 (Aranoff Decl. Ex. 1). 

IV. DISTRIBUTION OF THE SETTLEMENT FUND 

The above described cash settlement payments, together with any interest earned thereon, 

less any administrative expenses, and less any escrow expenses and taxes incurred, will be 

distributed on a pro rata basis to the Settlement Class Members who timely and properly submit 

a valid claim form.2 See Notice at 5 (Keough Aff. Ex. 1). Each Class Members’ pro rata share 

will be based on the dollar amount of their direct purchases of Shell Eggs and Egg Products in 

the United States.3 Id. This actual distribution of funds will take place at a later date, but only 

after submission and approval by the Court of an appropriate Plan of Allocation. And as 

explained in the Notice, Class Members will have an opportunity to comment and/or object to 

the proposed allocation plan. Id.  

                                                 
2 The Notice is attached as Exhibit 1 to the Supplemental Affidavit of Jennifer M. Keough 
(“Keough Aff.”).  
3 Because the alleged overcharge is only a portion of the price paid for eggs and egg products, 
recovery will be less than the total amount paid. 
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Distribution plans based on a pro rata distribution to all eligible Class members have 

been held as reasonable and adequate in class actions. See Bradburn Parent Teacher Store, Inc. 

v. 3M (Minn. Mining and Mfg. Co.), 513 F. Supp. 2d 322, 335 (E.D. Pa. 2007) (citing In re 

Remeron Direct Purchaser Antitrust Litig., Civ. A. No. 03-0085, 2005 WL 3008808, at *11 

(D.N.J. Nov. 9, 2005)); In re Corel Corp. Inc. Sec. Litig., 293 F. Supp. 2d 484, 493 (E.D. Pa. 

2003)). Here, the distribution plan was prepared by Class Counsel to fairly allocate the recovery 

among Settlement Class members in accordance with Plaintiffs’ theories of potential damages in 

the action. It reflects a reasonable division of the Settlement Fund.   

V. PRELIMINARY APPROVAL ORDER AND CLASS CERTIFICATION 

On October 3, 2014, the Court preliminarily approved the NuCal Settlement and certified 

the proposed Class for settlement purposes. (ECF No. 1073.) On December 19, 2014, the Court 

preliminarily approved the Hillandale/Gettysburg Settlement, certified the proposed Class for 

settlement purposes, and authorized Class Counsel to disseminate notice of the NuCal and 

Hillandale/Gettysburg Settlements by direct mail and publication. (ECF No. 1108.) A final 

fairness hearing for both Settlements is scheduled for June 22, 2015. Id. at 9. 

VI. THE NOTICE PLAN COMPORTS WITH THE REQUIREMENTS OF 
RULE 23(E) OF THE FEDERAL RULES OF CIVIL PROCEDURE 

The Settlement Class Members are entitled to notice of the proposed Settlement and an 

opportunity to be heard. See Fed. R. Civ. P. 23(e); Phillips Petroleum Co. v. Shutts, 472 U.S. 

797, 812 (1985). The mechanics of the notice process “are left to the discretion of the court 

subject only to the broad ‘reasonableness’ standards imposed by due process.” Grunin v. Int’l 

House of Pancakes, 513 F.2d 114, 121 (8th Cir. 1975).  

Plaintiffs combined notice of the NuCal and Hillandale/Gettysburg settlements. In doing 

so, Plaintiffs utilized the same Notice Plan used to provide notice of Plaintiffs’ settlements with 
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Cal-Maine and the Moark Defendants. See In re Processed Eggs Prods. Antitrust Litig., 302 

F.R.D. 339, 354 (E.D. Pa. 2014) (Pratter, J.) ; In re Processed Eggs Prods. Antitrust Litig., 284 

F.R.D. 249, 266 (E.D. Pa. 2012) (Pratter, J.). The Notice of the NuCal and Hillandale/Gettysburg 

settlements apprised Settlement Class Members of the existence of the action (Notice at 1-3), the 

settlement agreements (Notice at 4-5), information concerning Class Members’ rights to object 

to, or exclude themselves from the Settlements (Notice at 1, 6-7), as well as information needed 

to make informed decisions about their participation in the settlement (Notice at 1, 6-8). As when 

used for the Cal-Maine and Moark settlements, the Notice Plan satisfies due process and the 

requirements set forth in Rule 23(c) and (e).  

A. THE NOTICE 

On February 11, 2015, Garden City Group, LLC. (“GCG”), the Settlement Claims 

Administrator retained by Class Counsel, mailed the long-form notice (the “Mailed Notice”) to 

approximately 17,585 direct purchasers of Shell Eggs and Egg Products identified using the sales 

data produced by Defendants. See Keough Aff. ¶ 8. As of May 29, 2015, the date the Keough 

Affidavit was executed, GCG has received 42 Mailed Notices returned by the U.S. Postal 

Service with forwarding address information and 3,120 Mailed Notices returned by the U.S. 

Postal Service without forwarding address information.4 Id. at ¶¶ 9-10. No objections have been 

filed to the NuCal and Hillandale/Gettysburg settlements either before or after the May 22, 2015 

deadline to file an objection set forth in the Notice. See id. at ¶ 16. GCG received 193 requests 

                                                 
4 Mailed Notices returned by the U.S. Postal Service with forwarding address information were 
promptly re-mailed to the updated addresses provided.   
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for exclusion from the NuCal Settlement and 193 requests for exclusion from the 

Hillandale/Gettysburg settlement.5 Id. at ¶ 15. 

B. SUMMARY NOTICE, PRESS RELEASES AND WEBSITE 

Summary Notice was published in the following trade magazines: Hotel F&B (March 

2015 issue); Progressive Grocer (March 2015 issue); School Nutrition (March 2015 issue); 

Supermarket News (March 2015 issue); Stores (March 2015 issue); Egg Industry (March 2015 

issue); Food Processing (March 2015 issue); Food Manufacturing (March/April 2015 issue); 

FoodService Director (March 2015 issue); Convenience Store News (March 2015 issue); 

Restaurant Business (March 2015 issue); Nation 's Restaurant News (March 23, 2015 issue); 

PetFood Industry (March 2015 issue); Bake (March 20L5 issue); and Long Term Living 

(March/April 2015 issue). Id. at ¶ 11.  

Moreover, GCG arranged for publication on February 24, 2015 of the Summary Notice in 

the Wall Street Journal. Id. In addition, GCG coordinated press releases, containing substantially 

the same language as the Summary Notice, on February 24, 2015. Id. at ¶ 12. The releases were 

distributed over the US1 Newsline and the Hispanic Newsline and included distribution to over 

1,000 journalists in the restaurant and food industries. Id.  

GCG also maintains a website with information about the Action and Settlement 

Agreements.6 The Settlement Website’s “Important Dates” tab shows the deadline for objections 

and exclusions from the Settlements and the date of the final fairness hearing.  The “Hillandale 

and NuCal Settlements” tab provides answers to eleven frequently asked questions about the 

                                                 
5 The 193 requests for exclusion include requests by related entities. For example, there are over 
20 “Safeway” entities, 38 “Kroger” entities, and 34 “Conopco” entities. See Keough Aff. ¶ 15. 
6 www.EggProductsSettlement.com 
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Settlement Agreements.7 The “Notice” tab allows potential Class Members to view and 

download the Mailed Notice. And the “Court Documents” tab provides the executed Settlement 

Agreements and the Court’s Orders granting preliminary approval. 

The Court’s December 19, 2014 Order approving the notice plan directed that the Mailed 

Notice, relevant Court documents, NuCal and Hillandale Settlement Agreements, and frequently 

asked questions be uploaded onto the Website by February 16, 2015. (ECF No. 1108 at 7.) While 

the Mailed Notice and frequently asked questions were added by February 16, 2015, the 

executed Settlement Agreements and the preliminary approval Orders were inadvertently not 

uploaded until May 19, 2015. Keough Aff. ¶ 13.  

Although the documents were not loaded, the Website provides contact information 

enabling potential Class Members to request the documents.8 The Website’s “Additional 

Information” tab directs anyone with additional questions to contact GCG and provides a toll-

free number and mailing address. The Website (as well as the Mailed and Summary Notices) 

also lists the names of Class Counsel and their respective law firms. Neither GCG nor Class 

Counsel received any requests for the documents, either written or through the toll-free number 

posted on the Website. See id. Class Counsel noticed that the documents were not loaded while 

preparing this Motion and immediately corrected the issue. 

                                                 
7 The website provides answers the following frequently asked questions: “(1) What is this 
lawsuit about? (2) Who is included in the NuCal and Hillandale/Gettysburg Settlements? 
(3) Why are there Settlements with NuCal and the Hillandale/Gettysburg Defendants and what 
do they provide? (4) When will the NuCal and Hillandale/Gettysburg Settlement Funds be 
distributed? (5) What is the effect of the Court’s final approval of the NuCal and/or 
Hillandale/Gettysburg Settlements? (6) Who represents the NuCal and Hillandale/Gettysburg 
Settlement Classes? (7) How will the lawyers be paid? (8) When and where will the Court hold a 
hearing on the fairness of the NuCal and Hillandale/Gettysburg Settlements? (9) How do I object 
to the NuCal and Hillandale/Gettysburg Settlements? (10) How do I exclude myself from the 
Settlements? (11) What happens if I do nothing?” 
8 The documents were also available on the United States Courts’ Public Access to Court 
Electronic Records (Pacer) system. (See ECF Nos. 1041-2, 1073, 1093-2, 1108.) 
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 The Settlement website has been operational since August 30, 2010, and is accessible 

twenty-four hours a day, seven days a week. Id. Between February 11, 2015, and May 29, 2015, 

the Settlement website received 2,378 hits. Id. 

C. TOLL-FREE TELEPHONE NUMBER  

In addition to the Settlement website, GCG maintains an automated toll-free telephone 

number that potential Class Members can call for information about the NuCal and 

Hillandale/Gettysburg settlements.9 Id. at ¶ 14. The number is operational twenty-four hours a 

day and seven days a week. Callers have an option to leave a voice message requesting a return 

call from a call center representative. Id. The automated number was updated with information 

about the Hillandale/Gettysburg settlements on February 11, 2015. Id. Between February 11, 

2015 and May 29, 2015 there have been 276 calls to the automated number. Id.  

D. THE NOTICE PLAN AND CLAIMS PROCEDURES MEET THE 

REQUIREMENTS OF DUE PROCESS 

The notice plan utilized by GCG included a combination of direct mail, publication, press 

releases, a website, and a toll-free telephone number. Id. at ¶ 5. “In order to satisfy due process, 

notice to class members must be reasonably calculated under all the circumstances to apprise 

interested parties of the pendency of the action and afford them an opportunity to present their 

objections.” In re AremisSoft Corp. Sec. Litig., 210 F.R.D. 109, 119 (D.N.J. 2002) (internal 

quotation marks omitted). For those whose names and addresses cannot be determined by 

reasonable efforts, notice by publication suffices under both Rule 23(c)(2) and the due process 

clause. Carlough v. Amchem Prods., Inc., 158 F.R.D. 314, 325 (E.D. Pa. 1993) (citing Mullane v. 

Cent. Hanover Bank & Trust Co., 339 U.S. 306, 317–18 (1950)). The content of the Notice and  

Plaintiffs’ use of direct mail and various publication methods satisfies due process. See Zimmer 

                                                 
9 1-866-881-8306 
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Paper Prods., Inc. v. Berger & Montague, P.C., 758 F.2d 86, 90 (3d Cir. 1985) (“It is well 

settled that in the usual situation first-class mail and publication in the press fully satisfy the 

notice requirement of both Fed. R. Civ. P. 23 and the due process clause.”). 

The Class Action Fairness Act (“CAFA”) mandates that “[a]n order giving final approval 

of a proposed settlement may not be issued earlier than 90 days after the later of the dates on 

which the appropriate Federal official and the appropriate State official are served with the notice 

required under subsection (b).” 28 U.S.C. § 1715(d). The responsibility for providing CAFA 

Notice belongs to settling defendants. 28 U.S.C. § 1715(b).  

NuCal filed a declaration of CAFA compliance on May 1, 2015. (ECF No. 1176.) The 

Hillandale/Gettysburg Defendants filed a declaration of CAFA compliance on May 7, 2015. 

(ECF No. 1178.) 

VII. THE PROPOSED SETTLEMENT CLASSES SATISFY RULE 23 AND SHOULD 
BE CERTIFIED 

In its preliminary approval orders, this Court certified the Settlement Classes for the 

limited purpose of Settlement. The Court determined that the Settlement Classes satisfied the 

Rule 23(a) requirements of numerosity, commonality, typicality and adequacy, and also the Rule 

23(b) requirements of predominance and superiority. (See ECF Nos. 1073 at 5; 1108 at 5–6.) 

There is no need for the Court to revisit any of the Rule 23(a) or (b)(3) requirements with respect 

to the Settlement Classes. The sole remaining consideration to be assessed prior to final approval 

of the NuCal and Hillandale/Gettysburg settlements is whether the Settlements are fair, 

reasonable and adequate.  

VIII. THE SETTLEMENTS ARE FAIR, REASONABLE AND ADEQUATE 

The United States Supreme Court has identified the “important principle that settlement 

agreements are highly favored in the law and will be upheld whenever possible because they are 
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a means of amicably resolving doubts and preventing lawsuits.” United Airlines, Inc. v. 

McDonald, 432 U.S. 385, 401 (1977) (internal quotation marks and alterations omitted). Class 

action settlements minimize the litigation expenses of the parties and reduce the strain that 

litigation imposes upon already scarce judicial resources. In re Gen. Motors Corp. Pick-Up 

Truck Fuel Tank Prods. Liab. Litig., 55 F.3d 768, 784 (3d Cir. 1995) (“The law favors 

settlement, particularly in class actions and other complex cases where substantial judicial 

resources can be conserved by avoiding formal litigation.”); see also Austin v. Pa. Dep’t of 

Corr., 876 F. Supp. 1437, 1455 (E.D. Pa. 1995) (“[T]he extraordinary amount of judicial and 

private resources consumed by massive class action litigation elevates the general policy of 

encouraging settlements to an overriding public interest.” (internal quotation marks omitted)). 

A. THE SETTLEMENTS ARE ENTITLED TO AN INITIAL PRESUMPTION OF FAIRNESS 

Under Federal Rule of Civil Procedure 23(e), a settlement must be “fair, reasonable and 

adequate” to be approved. Fed. R. Civ. P. 23(e)(2); see also In re The Prudential Ins. Co. of Am. 

Sales Practices Litig. Agent Actions, 148 F.3d 283, 316 (3d Cir. 1998); Stoetzner v. U.S. Steel 

Corp., 897 F.2d 115, 118 (3d Cir. 1990); Walsh v. Great Atl. & Pa. Tea Co., Inc., 726 F.2d 956, 

965 (3d Cir. 1983). In evaluating the settlement, the court acts as a fiduciary responsible for 

protecting the rights of the absent class members and is required to “independently and 

objectively analyze the evidence and circumstances before it in order to determine whether the 

settlement is in the best interest of those whose claims will be extinguished.” In re Cendant 

Corp. Litig., 264 F.3d 201, 231 (3d Cir. 2001) (quoting Gen. Motors, 55 F.3d at 785).  

The Third Circuit affords an initial presumption of fairness to a settlement “if the court 

finds that: (1) the negotiations occurred at arm’s-length; (2) there was sufficient discovery; 

(3) the proponents of the settlement are experienced in similar litigation; and (4) only a small 

fraction of the class objected.” Id. at 232 n.18; see also In re Linerboard Antitrust Litig., 292 F. 
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Supp. 2d 631, 640 (E.D. Pa. 2003) (“A presumption of correctness is said to attach to a class 

settlement reached in arm’s-length negotiations between experienced, capable counsel after 

meaningful discovery.” (quoting Hanrahan v. Britt, 174 F.R.D. 356, 366 (E.D. Pa. 1997))); Lake 

v. First Nationwide Bank, 156 F.R.D. 615, 628 (E.D. Pa. 1994) (giving “due regard to the 

recommendations of the experienced counsel in this case, who have negotiated this settlement at 

arm’s length and in good faith”). These criteria are satisfied here.  

Both settlements were negotiated at arm’s length. Class Counsel and NuCal’s counsel 

began substantive settlement discussions January 2014, after a failed joint mediation and over 

five years after the case began. Pizzirusso Decl. ¶¶ 7, 8. The parties were far apart and initially it 

appeared the talks would not be successful. Id. at ¶ 8. After several rounds of telephone calls and 

email exchanges, the parties eventually reached an agreement in principle in May 2014. Id. at ¶¶ 

8, 9. The settlement was based primarily on NuCal’s sales data and on its financial statements. 

NuCal shared its financial statements with Class-Counsel in April 2014. Id. at ¶ 8. Given several 

unique issues with the settlements, it took approximately two months to finalize the formal 

settlement agreement. Id. at ¶ 9. The parties executed the settlement agreement on August 1, 

2014. Id. at ¶ 10. Class Counsel and NuCal’s counsel vigorously advocated their clients’ 

positions in reaching the proposed settlement. 

Plaintiffs’ Settlement Agreement with the Hillandale/Gettysburg was achieved after 

vigorous settlement negotiations spanning approximately four months. Class-counsel and 

counsel for the Hillandale/Gettysburg Defendants began substantive settlement discussion during 

the summer of 2014, approximately five and a half years after the litigation began. Aranoff Decl. 

at ¶ 6. The parties were initially far apart, but made slow and steady progress over time. Id. The 

parties eventually agreed to a settlement in principle in late August 2014, after several rounds of 
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telephone conversations and email exchanges. Id. The parties executed the formal settlement 

agreement on October 22, 2014. Id. at ¶ 7.   

There was also sufficient discovery for the presumption of fairness to attach. 

Collectively, the defendants in this action produced over 1,000,000 documents, much of which 

had been reviewed by Class Counsel at the time of the proposed settlements. See Pizzirusso 

Decl. ¶ 11; Aranoff Decl. ¶ 8. Plaintiffs had significant knowledge of Defendants’ alleged 

antitrust conspiracy and the strengths and weaknesses of the parties’ claims and weaknesses 

when the Settlements were reached.  

When Plaintiffs and NuCal reached an agreement in May 2014, Plaintiffs had reviewed 

over 200,000 pages of documents produced by NuCal and had deposed the current president and 

CEO of NuCal, the former president, a senior vice president of operations, and a vice president 

of marketing and sales. Pizzirusso Decl. ¶ 11. When Plaintiffs and the Hillandale/Gettysburg 

reached an agreement, Plaintiffs had reviewed over 15,000 documents produced by the 

Hillandale/Gettysburg Defendants and had deposed the chairman of Hillandale PA., the president 

of Hillandale-Gettysburg, and a general manager of Hillandale-Gettysburg. Aranoff Decl. ¶ 8. 

Furthermore, the parties have been represented by seasoned class action litigators. Class 

Counsel is experienced in similar antitrust class actions, and unreservedly recommend the 

Settlements.10 Counsel for NuCal (Kasowitz, Benson, Torres & Friedman) and the 

                                                 
10 Class Counsel respectfully refer the Court to their Supplemental Submission Regarding 
Rule 23(g) Compliance filed in support of final approval of Plaintiffs’ settlement with Sparboe 
and Plaintiffs’ settlement with the Moark Defendants. (ECF No. 483.) The submission and its 
exhibits provides a summary of Class Counsel’s qualifications and experience. Class Counsel 
also refers the Court to the Interim Co-Lead Counsel’s Submission in Support of Permanent 
Appointment of Interim Leadership Structure and accompanying exhibits, No. 08-cv-4653 (E.D. 
Pa.), ECF No. 26. 
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Hillandale/Gettysburg Defendants (Buchannan, Ingersoll & Rooney) are similarly experienced 

and likewise support their respective settlement.  

Courts recognize “significant weight should be attributed to the belief of experienced 

counsel that settlement is in the best interest of the class.” Lake v. First Nationwide Bank, 900 F. 

Supp. 726, 732 (E.D. Pa. 1995) (internal quotation marks omitted); see also In re Am. Family 

Enters., 256 B.R. 377, 421 (D.N.J. 2000) (“In determining the fairness, adequacy, and 

reasonableness of a proposed settlement, significant weight should also be given to the belief of 

experienced counsel that settlement is in the best interest of the class . . . .” (internal quotation 

marks omitted)); Austin, 876 F. Supp. at 1457 (when evaluating whether a class action settlement 

is fair, reasonable, and accurate, “courts have accorded significant weight to the view of 

experienced counsel who have engaged in arm’s-length negotiations”); In re Michael Milken and 

Assocs. Sec. Litig., 150 F.R.D. 57, 68 (S.D.N.Y. 1993) (“Experienced counsel’s opinions are 

entitled to substantial weight by the Court in determining whether to approve [a] settlement.”); 

Spring Garden United Neighbors, Inc. v. City of Philadelphia, No. 83-3209, 1986 WL 1525, at 

*3 (E.D. Pa. Feb. 4, 1986) (“[T]he professional judgment of counsel involved in the litigation is 

entitled to significant weight.”). 

Finally, there have been no objections to the Settlement and only 193 Class Members 

have elected to exclude themselves from the Settlements. See Keough Aff. ¶¶ 15, 16. The 

absence of objections and a small percentage of exclusions give rise to a presumption of fairness. 

See McCoy v. Health Net, Inc., 569 F. Supp. 2d 448, 459 (D.N.J. 2008) (finding that 601 opt-outs 

and nine objections qualified for a presumption of fairness); In re Remeron End-Payor Antitrust 

Litig., No. 02-2007, 2005 WL 2230314, at *16–17 (D.N.J. Sept. 13, 2005) (finding that 70 opts 

outs and eight objections from a class of 850,000 qualified for a presumption of fairness).  
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Accordingly, an initial presumption of fairness should be given to the Settlement. 

B. APPLICATION OF THE GIRSH FACTORS 

District courts have broad discretion in determining whether to approve a proposed class 

action settlement. In re Warfarin Sodium Antitrust Litig., 391 F.3d 516, 535 (3d Cir. 2004). 

However, in determining whether the Settlement is fair and reasonable, courts in the Third 

Circuit consider the following factors, commonly known as the Girsh factors, as set forth in 

Girsh v. Jepson, 521 F.2d 153 (3d Cir. 1975): 

(1) The complexity, expense, and likely duration of the litigation; 

(2) The reaction of the class to the settlement; 

(3) The stage of the proceedings and the amount of discovery completed; 

(4) The risks of establishing liability; 

(5) The risks of establishing damages; 

(6) The risks of maintaining the class action through trial; 

(7) The ability of the defendants to withstand a greater judgment; 

(8) The range of reasonableness of the settlement in light of the best possible 
recovery; and 

(9) The range of reasonableness of the settlement in light of all attendant risks of 
litigation. 

See Girsh, 521 F.2d at 157.  

As set forth below, the application of each of these factors to the Settlement demonstrates 

that the Settlement is fair, reasonable and adequate. 

C. THE PROPOSED SETTLEMENTS SATISFY THE GIRSH CRITERIA FOR FINAL 

APPROVAL 

5. The Complexity, Expense, and Likely Duration of the Litigation 

The first Girsh factor considers the “probable costs, in both time and money of continued 

litigation.” Cendant, 264 F.3d at 233 (internal quotation marks omitted); see also In re Ins. 
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Brokerage Antitrust Litig., MDL No. 1663, 2007 WL 2589950, at *4 (D.N.J. Sept. 4, 2007). It 

has often been observed that “[a]n antitrust class action is arguably the most complex action to 

prosecute.” Linerboard, 292 F. Supp. 2d at 639 (internal quotation marks omitted); see also 

Weseley v. Spear, Leeds & Kellogg, 711 F. Supp. 713, 719 (E.D.N.Y. 1989) (noting that antitrust 

class actions are “notoriously complex, protracted, and bitterly fought”). Continuing this 

litigation against NuCal and the Hillandale/Gettysburg Defendants would entail a lengthy and 

complex battle.  

NuCal and the Hillandale/Gettysburg Defendants were capable and fully prepared to 

defend themselves and continue litigating this case. Had the case continued, Defendants would 

have asserted various defenses, and a jury trial (assuming the case proceeds beyond pretrial 

motions) might well turn on questions of proof, making the outcome inherently uncertain for 

both parties. Linerboard, 292 F. Supp. 2d at 639; In re NASDAQ Market-Makers Antitrust Litig., 

187 F.R.D. 465, 475–76 (S.D.N.Y. 1998) (“Antitrust litigation in general, and class action 

litigation in particular, is unpredictable . . . . [T]he history of antitrust litigation is replete with 

cases in which antitrust plaintiffs succeeded at trial on liability, but recovered no damages, or 

only negligible damages, at trial, or on appeal.”). A trial on the merits of this case would entail 

considerable expense, including numerous experts, further pre-trial motions, and thousands of 

additional hours of attorney time. Moreover, even after trial is concluded, there would likely be 

one or more lengthy appeals. See Remeron, 2005 WL 2230314, at *17.  

By reaching favorable settlements, Plaintiffs have avoided significant expense and delay, 

and have ensured a recovery to the Classes. These factors weigh in favor of the Settlements. See 

Warfarin Sodium, 391 F.3d at 535–36 (acknowledging this factor because “continuing litigation 

through trial would have required additional discovery, extensive pretrial motions addressing 
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complex factual and legal questions, and ultimately a complicated, lengthy trial”); Linerboard, 

292 F. Supp. 2d at 642 (noting that the “protracted nature of class action antitrust litigation 

means that any recovery would be delayed for several years,” and this settlement’s “substantial 

and immediate benefits” to class members favors settlement approval).  

Accordingly, the first Girsh factor weighs heavily in favor of approving the Settlements.  

6. Class Reaction to the Proposed Settlements 

“This factor attempts to gauge whether members of the class support the settlement.” 

Prudential, 148 F.3d at 318. A lack of substantial objections or exclusions by class members is 

highly significant. See Bell Atl. Corp. v. Bolger, 2 F.3d 1304, 1313–14 (3d Cir. 1993); In re 

Linerboard Antitrust Litig., 296 F. Supp. 2d 568, 577-78 (E.D. Pa. 2003). There have been no 

objections to the Settlements. See Keough Aff. at ¶ 16. Courts typically approve settlements 

where no objections have been received. See, e.g., Serrano v. Sterling Testing Sys., Inc., 711 F. 

Supp. 2d 402, 415 (E.D. Pa. 2010) (approving settlement that received no objections to the 

fairness or adequacy of the settlement); In re CIGNA Corp., No. 02 Civ. 8088, 2007 WL 

2071898, at *3 (E.D. Pa. July 13, 2007) (“The class has been exceptionally supportive in that no 

objections to the settlement were filed.”); United States v. Pennsylvania, 160 F.R.D. 46, 49 (E.D. 

Pa. 1994) (“The failure of any class member to object to the proposed settlement despite having 

adequate opportunity to do so demonstrates that the class members assent to the agreement.”). 

Additionally, there have only been 193 requests for exclusion from the Settlements from 

the Classes of thousands of direct purchasers.11 See Keough Aff. ¶ 15. These numbers are 

consistent with Third Circuit precedent and the decisions of other federal courts approving 

                                                 
11 As noted above, 17,585 copies of the long-form Notice were mailed by the Claims 
Administrator. Keough Aff. ¶ 8. Of those, 42 packets were returned with forwarding address 
information, and 3,120 packets were returned without forwarding address information. Id. at ¶¶ 
9–10. 
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settlements. See Stoetzner, 897 F.2d at 118–19 (holding that only 29 objections in 281 member 

class – or 10% – “strongly favors settlement”); Prudential, 148 F.3d at 318 (affirming conclusion 

of district court that class reaction was favorable when 19,000 class members opted out of class 

of eight million and 300 objected); In re Ikon Office Solutions, Inc., Sec. Litig., 194 F.R.D. 166, 

175 (E.D. Pa. 2000) (settlement approved where there were 2,500 requests for exclusion from an 

original notice to 140,000 class members).  

Thus, the second Girsh factor weighs heavily in favor of final approval. See McAlarnen 

v. Swift Transp. Co., Inc., No. 09 Civ. 1737, 2010 WL 365823, at *7 (E.D. Pa. Jan. 29, 2010) (a 

lack of objections and low exclusion rate “weighs heavily in favor of final approval); In re 

Janney Montgomery Scott LLC Fin. Consultant Litig., No. 06 Civ. 3202, 2009 WL 2137224, at 

*9 (E.D. Pa. July 16, 2009) (“Such a response (or lack thereof) weighs greatly in favor of 

approving the settlement.”); In re PNC Fin. Servs. Group, Inc., 440 F. Supp. 2d 421, 432 (W.D. 

Pa. 2006) (“Here, no class member objected to the proposed settlement. Similarly, only five opt 

outs were received after the mailing of over 73,000 copies of the notice and the publication of the 

summary notice. Under these circumstances an inference of strong class support is properly 

drawn.”); Perry v. FleetBoston Fin. Corp., 229 F.R.D. 105, 115 (E.D. Pa. 2005) (holding that, 

when only 70 out of 90,000 potential class members opted out and “not a single class member 

objected to the proposed settlement . . . [s]uch a response (or lack thereof) weighs greatly in 

favor of approving the settlement” (citing cases)).  

7. The Stage of Proceedings and Amount of Discovery Completed  

As explained by the Third Circuit, this Girsh factor is intended to ensure “that a proposed 

settlement is the product of informed negotiations” and that “the parties . . . have an adequate 

appreciation of the merits of the case before negotiating.” Prudential, 148 F.3d at 319 (internal 

quotation marks omitted). This factor “captures the degree of case development that class 
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counsel have accomplished prior to settlement. Through this lens, courts can determine whether 

counsel had an adequate appreciation of the merits of the case before negotiating.” General 

Motors, 55 F.3d at 813.  

Both settlement agreements were executed in 2014, over five years after this class action 

litigation was consolidated before the Court. (See ECF No. 1.) Even before the litigation was 

consolidated, Class Counsel had spent significant time assessing the merits of the Class’s claim. 

Indeed, before filing a complaint Class Counsel conducted “an extensive investigation that 

involved interviews with industry personnel, analysis of economic data, and a review of both 

public and non-public materials.” Leadership Submission at 4.12 As discussed above, discovery 

was well underway when the settlements were reached. Class Counsel analyzed deposition 

transcripts, documents produced by Defendants, and other discovery materials, as well the 

contested legal and factual issues, in order to accurately evaluate Plaintiffs’, NuCal’s, and the 

Hillandale/Gettysburg Defendants’ positions and make accurate demands. Id. at ¶ 8. Class 

Counsel concluded that the settlements are in the best interest of the Classes based on their 

extensive and in depth investigation of the facts of the case. 

Given the stage of proceedings and discovery conducted when Plaintiffs, NuCal, and the 

Hillandale/Gettysburg Defendants reached the settlements, this Girsh factor weighs heavily in 

favor of final approval. See Wallace v. Powell, 288 F.R.D. 347, 368–69 (M.D. Pa. 2012) (third 

Girsh factor supports approval of settlement: (1) preliminarily approved almost three years after 

commencement of litigation; (2) based on negotiations lasting one year; and (3) reached after 

production and review of over 200,000 pages of documents); cf. McLennan v. LG Elecs. USA, 

Inc., No. 2:10-cv-03604, 2012 U.S. Dist. LEXIS 27703, at *2, 16 (D.N.J. Mar. 2, 2012) (third 

                                                 
12 (ECF No. 26, 2:08-cv-4653, E.D. Pa.) 
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Girsh factor did not weigh against approval despite only a year of litigation and a lack of formal 

discovery because the parties’ preliminary investigation and informal discovery was sufficient to 

establish “an adequate appreciation of the merits of the case”). 

8. The Risks of Establishing Liability  

The fourth Girsh factor “examine[s] what the potential rewards (or downside) of 

litigation might have been had class counsel elected to litigate the claims rather than settle them.” 

General Motors, 55 F.3d at 814. “The inquiry requires a balancing of the likelihood of success if 

‘the case were taken to trial against the benefits of immediate settlement.’” In re Safety 

Components, Inc. Sec. Litig., 166 F. Supp. 2d 72, 89 (D.N.J. 2001) (quoting Prudential, 148 F.3d 

at 319). Here, “the Court need not delve into the intricacies of the merits of each side’s 

arguments, but rather may ‘give credence to the estimation of the probability of success 

proffered by [Class Counsel], who are experienced with the underlying case, and the possible 

defenses which may be raised to their causes of action.” Perry, 229 F.R.D. at 115 (quoting 

Lachance v. Harrington, 965 F. Supp. 630, 638 (E.D. Pa. 1997)).  

While Class Counsel believe that they will prevail at trial, they recognize that antitrust 

cases, like all complex litigation against large companies with highly talented defense counsel, 

have inherent risks.13 “Here, as in every case, Plaintiffs face the general risk that they may lose at 

trial, since no one can predict the way in which a jury will resolve disputed issues.” Lazy Oil Co. 

v. Wotco Corp., 95 F. Supp. 2d 290, 337 (W.D. Pa. 1997), aff’d sub nom. Lazy Oil Co. v. Witco 

                                                 
13 Because Plaintiffs are continuing to prosecute this case against the remaining Defendants, 
Class Counsel do not wish to highlight potential weaknesses (if any) or emphasize particularly 
vulnerable points in their case.  To do so could prejudice the prosecution of this action.  See 
Manual for Complex Litigation - Fourth § 21.651 (2004) (“Given that the litigation might 
continue against other defendants, the parties may be reluctant to disclose fully and candidly 
their assessment of the proposed settlement’s strengths and weaknesses that led them to settle 
separately.”). 
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Corp., 166 F.3d 581 (3d Cir. 1999), see also State of West Virginia v. Chas. Pfizer & Co., 314 F. 

Supp. 710, 743–44 (S.D.N.Y. 1970) (“It is known from past experience that no matter how 

confident one may be of the outcome of litigation, such confidence is often misplaced.”). 

9. The Risks of Establishing Damages 

The fifth Girsh factor, similar to the fourth, “attempts to measure the expected value of 

litigating the action rather than settling it at the current time.” Cendant, 264 F.3d at 238 (quoting 

General Motors, 55 F.3d at 816). Even if Class Plaintiffs successfully reach trial as a class, and 

establish liability, proof of damages will be provable, but complex. See, e.g., Lazy Oil, 95 F. 

Supp. 2d at 337 (“[C]ourts have recognized the need for compromise where divergent testimony 

would render the litigation an expensive and complicated battle of experts.” (internal quotation 

marks omitted)); NASDAQ, 187 F.R.D. at 476 (recognizing the risk plaintiffs face in not 

establishing damages in class action antitrust cases). However confident Class Counsel may be 

that liability can be proven against NuCal and the Hillandale/Gettysburg Defendants, Class 

Counsel must also recognize the existence of a genuine risk of no recovery or only a limited 

recovery. In addition, NuCal’s and the Hillandale/Gettysburg Defendants’ cooperation enhances 

Plaintiffs’ ability to establish damages against the non-settling Defendants, and may encourage a 

complete settlement of the action.  

10. The Risks of Maintaining a Class Action Through Trial 

The sixth Girsh factor evaluates the risks of maintaining the class action through a trial. 

“Because the prospects for obtaining certification have a great impact on the range of recovery 

one can expect to reap from the [class] action, this factor measures the likelihood of obtaining 

and keeping a class certification if the action were to proceed to trial.” Warfarin Sodium, 391 

F.3d at 537 (internal quotation marks and citation omitted). The Settlement Classes have been 

preliminarily certified for settlement purposes only. However, Class Counsel acknowledges that 
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had NuCal and the Hillandale/Gettysburg Defendants not settled, they would have joined the 

non-settling Defendants in contesting class certification. This uncertainty further supports 

approval of the proposed Settlement.  

11. The Ability of the Defendants to Withstand a Greater Judgment 

The Third Circuit has interpreted this seventh Girsh factor as addressing “whether the 

defendants could withstand a judgment for an amount significantly greater than the Settlement.” 

Cendant, 264 F.3d at 240. The fact that NuCal and the Hillandale/Gettysburg Defendants may 

have been able to withstand a larger judgment is not an obstacle to approving the settlements. 

Settlements have been approved where a settling defendant has had the ability to pay greater 

amounts, but the risks of litigation outweigh the potential gains from continuing on to trial. See 

Lazy Oil, 95 F. Supp. 2d at 318 (“The Court presumes that Defendants have the financial 

resources to pay a larger judgment. However, in light of the risks that Plaintiffs would not be 

able to achieve any greater recovery at trial, the Court accords this factor little weight in deciding 

whether to approve the proposed Settlement.”); Perry, 229 F.R.D. at 116 (“Fleet could certainly 

withstand a much larger judgment as it has considerable assets. While that fact weighs against 

approving the settlement, this factor’s importance is lessened by the obstacles the class would 

face in establishing liability and damages.”).  

12. The Range of Reasonableness of the Settlement Funds in Light of the 
Best Possible Recovery and the Attendant Risks of Litigation 

The eighth and ninth Girsh factors assess the reasonableness of the settlement fund. 

These factors “test two sides of the same coin: reasonableness in light of the best possible 

recovery and reasonableness in light of the risks the parties would face if the case went to trial.” 

Warfarin Sodium, 391 F.3d at 538. A court evaluating a proposed class action settlement should 

consider “whether the settlement represents a good value for a weak case or a poor value for a 
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strong case.” Id.; see also Girsh, 521 F.2d at 157. In the process, however, a court must “avoid 

deciding or trying to decide the likely outcome of a trial on the merits.” In re Nat’l Student Mktg. 

Litig., 68 F.R.D. 151, 155 (D.D.C. 1974).  

As courts have explained, “[w]hile the court is obligated to ensure that the proposed 

settlement is in the best interest of the class members by reference to the best possible outcome, 

it must also recognize that settlement typically represents a compromise and not hold counsel to 

an impossible standard.” In re Aetna, Inc. Sec. Litig., MDL No. 1219, 2001 WL 20928 at *6 

(E.D. Pa. Jan. 4, 2001); see also General Motors, 55 F.3d at 806 (noting that “after all, 

settlement is a compromise, a yielding of the highest hopes in exchange for certainty and 

resolution.”); Lazy Oil, 95 F. Supp. 2d at 338–39 (‘“The trial court should not make a proponent 

of a proposed settlement justify each term of settlement against a hypothetical or speculative 

measure of what concessions might have been gained; inherent in compromise is a yielding of 

absolutes and abandoning of highest hopes.”’ (quoting Cotton v. Hinton, 559 F.2d 1326, 1330 

(5th Cir. 1977))). The Settlements represent good value for the classes in light of the stage of the 

litigation and the risks attendant with its continuing prosecution. Therefore, the eighth and ninth 

Girsh factors are satisfied. 

Accordingly, for the reasons stated above, the Settlements satisfy the factors set forth in 

Girsh, 521 F.2d at 157, and are fair, reasonable and adequate.  

IX. CONCLUSION 

For the foregoing reasons, Plaintiffs respectfully request that the Court grant final 

approval of the NuCal and Hillandale/Gettysburg Settlements pursuant to Federal Rule of Civil 

Procedure 23(e) and certify the requested Settlement Classes for settlement purposes pursuant to 

Rules 23(a) and 23(b)(3). A proposed Order is attached hereto.  
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Dated:   June 1, 2015        Respectfully submitted, 

 
 /s/ Mindee J. Reuben    

Mindee J. Reuben 
WEINSTEIN KITCHENOFF & ASHER LLC 
1845 Walnut Street, Suite 1100 
Philadelphia, PA 19103 
(215) 545-7200 
(215) 545-6536 (fax) 
asher@wka-law.com 
Interim Co-Lead Counsel and Liaison Counsel for 
Direct Purchaser Plaintiffs 
 
Michael D. Hausfeld 
HAUSFELD LLP 
1700 K Street NW 
Suite 650 
Washington, DC  20006 
(202) 540-7200 
(202) 540-7201 (fax) 
mhausfeld@hausfeldllp.com 
Interim Co-Lead Counsel for Direct Purchaser 
Plaintiffs 
 
Stanley D. Bernstein 
BERNSTEIN LIEBHARD LLP 
10 East 40th Street, 22nd Floor 
New York, New York 10016 
(212) 779-1414 
(212) 779-3218 (fax) 
bernstein@bernlieb.com 
Interim Co-Lead Counsel for Direct Purchaser 
Plaintiffs 
 
Stephen D. Susman 
SUSMAN GODFREY LLP 
654 Madison Avenue, 5th Floor 
New York, NY 10065-8404 
(212) 336-8330 
(212) 336-8340 (fax) 
ssusman@susmangodfrey.com 
 
Interim Co-Lead Counsel for Direct Purchaser 
Plaintiffs 
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UNITED STATES DISTRICT COURT 
IN THE EASTERN DISTRICT OF PENNSYLVANIA 

        
IN RE: PROCESSED EGG PRODUCTS  :  MDL No. 2002 
ANTITRUST LITIGATION    :   Case No: 08-md-02002 
       : 
                  : 
THIS DOCUMENT APPLIES TO              :  
DIRECT PURCHASER ACTIONS  : 
       : 
 

DECLARATION OF JAMES J. PIZZIRUSSO IN SUPPORT OF DIRECT 
PURCHASER PLAINTIFFS’ MOTION FOR FINAL APPROVAL OF 
CLASS ACTION SETTLEMENT BETWEEN DIRECT PURCHASER 

PLAINTIFFS AND DEFENDANT NUCAL FOODS, INC.  
 
 I, James J. Pizzirusso, declare as follows: 
 
1) I am one of the founding partners of the law firm Hausfeld LLP and am one of the 

attorneys at my firm principally responsible for handling this case.  Michael Hausfeld of my firm 

is appointed Interim Co-Lead Counsel for Direct Purchasers in the above captioned action, along 

with counsel from Weinstein Kitchenoff & Asher LLC, Susman Godfrey LLP, and Bernstein 

Liebhard LLP. 

2) I submit this declaration in support of the accompanying motion for final approval of the 

proposed settlement agreement between NuCal Foods, Inc. (“NuCal”) and Direct Purchaser 

Class Plaintiffs (“Plaintiffs”).  This declaration is based on my personal knowledge and 

conversations with other Interim Counsel. 

3) This is a class action alleging that NuCal and other Shell Egg and Egg Products 

producers violated the Sherman Antitrust Act, 15 U.S.C. § 1, et seq., by engaging in an unlawful 

conspiracy to reduce their Shell Egg and Egg Products output and thereby artificially fix, raise, 

maintain, and/or stabilize the prices of Shell Eggs and Egg Products in the United States. 
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4) In the fall and winter of 2008, numerous cases were filed in several federal district courts, 

including the Eastern District of Pennsylvania, the District of Minnesota, and the District of New 

Jersey.  The class actions were transferred to, and consolidated in this Court in the above 

captioned MDL, and pursuant to the Court’s December 9, 2008 Order. 

5) I was among the principal negotiators of the proposed Settlement Agreement with NuCal, 

along with other Interim Co-Lead Counsel for Direct Purchasers, who were actively and directly 

involved.  The settlement negotiations with NuCal were conducted by experienced counsel on 

both sides at arm’s length over a period of approximately seven months. 

6) The parties first approached NuCal about any interest in a potential resolution soon after 

the litigation began.  The prospects for early resolution did not appear to be fruitful and there 

were no meaningful discussions for some time.   

7) In September 2013, the parties sought to stay the litigation to attend a joint mediation 

session in October of that year.  NuCal attended that mediation and while the joint mediation was 

unsuccessful, Interim Co-Lead Counsel decided to approach several individual Defendants, 

including NuCal, about resolving the case on an individual basis.   

8) In January 2014, the Interim Co-Lead Counsel began substantive negotiations with 

NuCal. The parties were far apart and talks initially seemed unlikely to be successful.  After 

several other settlements were reached, however, the parties began to discuss settlement again in 

earnest.  In April 2014, NuCal shared its unaudited financial statements with Plaintiffs.  After 

several rounds of telephone calls and email exchanges, the parties eventually agreed to a 

$1,425,000 settlement based primarily on NuCal’s financial condition and its sales data. 
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9) In May 2014, the parties reached an agreement in principal and set out to draft the 

settlement agreement.  Given several unique issues with the settlement, it took approximately 

two months to finalize the agreement.   

10) On  August 1, 2014, the Settlement Agreement was fully executed by the Co-Leads and 

NuCal’s Counsel.  A true and complete copy of this Agreement is attached as Exhibit 1. 

11) Discovery was well advanced when the parties reached an agreement.  Collectively, the 

defendants in this Action produced over 1 million documents, much of which had been reviewed 

by Interim Counsel when Plaintiffs and NuCal reached an agreement in May 2014. Plaintiffs had 

also conducted significant discovery directed specifically at NuCal. When the parties reached an 

agreement, Plaintiffs had reviewed over 200,000 pages of documents produced by NuCal, and 

had deposed the current president and CEO of NuCal, the former president, a senior vice 

president of operations, and a vice president of marketing and sales.  

12) Pursuant to ¶ 44 of the Settlement Agreement, NuCal has agreed to provide a proffer 

concerning its knowledge of the facts relating to documents, witnesses, meetings, 

communications, conduct and events at issue in the Action; to allow for interviews of NuCal 

employees; to assist with transactional data questions; to authenticate documents; and to provide 

witnesses to testify at trial, among other things.  

13) The Court granted preliminary approval of the proposed Settlement on October 3, 2014. 

(ECF No. 1073.) On December 19, 2014, the Court authorized Interim Counsel to disseminate 

Notice of the proposed settlement. (ECF No. 1108.) A final fairness hearing is scheduled for 

June 22, 2015. 

 

I declare under penalty of perjury that the foregoing is true and correct. 
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Dated: June 1, 2015                /s/ James J. Pizzirusso 
            James J. Pizzirusso 
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UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

 

IN RE: PROCESSED EGG 
PRODUCTS ANTITRUST 
LITIGATION 

: 
: 
: 
: 
: 
: 

MDL No. 2002  
08-md-02002 

THIS DOCUMENT APPLIES TO:  
All Direct Purchaser Actions 

 

 
SETTLEMENT AGREEMENT BETWEEN DIRECT PURCHASER PLAINTIFFS 

AND DEFENDANT NUCAL FOODS, INC. 

This Settlement Agreement (“Agreement”) is made and entered into as of this 1st 

day of August 2014 (the “Execution Date”) by and between NuCal Foods, Inc. (“NuCal”) 

and Direct Purchaser Plaintiffs’ Class representatives (“Plaintiffs”) (as defined herein at 

Paragraph 15), both individually and on behalf of a Class (as defined herein at Paragraph 

4) of direct purchasers of Shell Eggs and Egg Products (as defined herein at Paragraphs 7 

and 21). 

WHEREAS, Plaintiffs are prosecuting the above-captioned Direct Purchaser 

Plaintiff actions currently pending and consolidated in the Eastern District of 

Pennsylvania, and including all actions transferred for coordination, and all direct 

purchaser actions currently pending such transfer (including, but not limited to, “tag-

along” actions) on their own behalf and on behalf of the Class against NuCal and other 

Defendants (the “Action”); 

WHEREAS, Plaintiffs allege that NuCal participated in an unlawful conspiracy to 

raise, fix, maintain, and/or stabilize the price of Shell Eggs and Egg Products in the 

United States at artificially inflated levels in violation of Section 1 of the Sherman Act; 

WHEREAS, NuCal denies all allegations of wrongdoing in the Action;   
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WHEREAS the Parties have conducted an investigation into the facts and the law 

regarding the Action and have engaged in extensive discovery;  

WHEREAS,  despite its belief that it is not liable for, and has good defenses to, 

the claims alleged in the Action, NuCal desires to settle the Action in view of its financial 

condition, and thus avoid the expense, risk, exposure, inconvenience, and distraction of 

continued litigation of the Action, or any action or proceeding relating to the matters 

being fully settled and finally put to rest in this Agreement;  

WHEREAS Class Counsel has evaluated the ability of NuCal to pay a significant 

judgment and has reached settlement terms reflecting NuCal’s financial condition. 

WHEREAS, Class Counsel and NuCal’s Counsel have engaged in arm’s-length 

settlement negotiations, and this Agreement has been reached as a result of these 

negotiations; and 

WHEREAS Plaintiffs have concluded that settlement with NuCal on the terms set 

forth below is the best that is practically attainable, that it is in the best interests of the 

Class to enter into this Agreement, and that under the circumstances the Agreement is 

fair, reasonable, and adequate, and beneficial to and in the best interests of Plaintiffs and 

the Class;   

NOW, THERFORE, in consideration of the covenants, agreements, and releases 

set forth herein, and for other good and valuable consideration, the receipt and 

sufficiency of which are hereby acknowledged, it is agreed by and among the 

undersigned that the Action be settled, compromised and dismissed on the merits with 

prejudice as to NuCal only, without costs as to Plaintiffs, the Class, or NuCal, and subject 

to the approval of the Court, on the following terms and conditions: 
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A. Definitions 

The following terms, as used in this Agreement, have the following meanings: 

1. “Class Counsel” shall refer to the law firms of Weinstein Kitchenoff & 

Asher LLC, 1845 Walnut Street, Suite 1100, Philadelphia, PA 19103; Hausfeld LLP, 

1700 K Street NW, Suite 650, Washington, DC 20006; Bernstein Liebhard LLP, 10 East 

40th Street, 22nd Floor, New York, NY 10016; and Susman Godfrey, 654 Madison 

Avenue, 5th Floor, New York, NY 10065-8404.  “Plaintiffs’ Counsel” shall refer to the 

law firms identified on pages 147-151 of the Third Consolidated Amended Class Action 

Complaint filed in the Action on January 4, 2013. 

2. “NuCal’s Counsel” shall refer to the law firm of Kasowitz, Benson, Torres 

& Friedman LLP. 

3. “Claims Administrator” shall mean the Garden City Group, Inc. 

4. “Class Member” or “Class” shall mean each member of the Settlement 

Class, as defined in Paragraph 22 of this Agreement, who does not timely elect to be 

excluded from the Class, and includes, but is not limited to, Plaintiffs. 

5. “Class Period” shall mean the period from and including January 1, 2000 up 

to and including the date on which the Court enters an order preliminarily approving the 

Agreement and certifying a Class for settlement purposes. 

6. “Defendant(s)” shall refer to the parties listed as defendants in the Third 

Consolidated Amended Complaint filed on January 4, 2013 and each of their corporate 

parents, subsidiaries, and affiliated companies. 
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7. “Egg Products” shall mean the whole or any part of Shell Eggs that have 

been removed from their shells and then processed, with or without additives, into dried, 

frozen or liquid forms. 

8. “Escrow Account” means the account with the Escrow Agent that holds the 

Settlement Fund. 

9. “Escrow Agent” means the bank into which the Settlement Fund shall be 

deposited and maintained as set forth in Paragraph 38 of this Agreement. 

10. “Fairness Hearing” means a hearing on the settlement proposed in this 

Agreement held by the Court to determine whether the proposed settlement is fair, 

reasonable, and adequate, and whether it should be finally approved by the Court. 

11. “Final Approval” shall mean an Order entered by the Court finally 

approving this Agreement under Rule 23(e) of the Federal Rules of Civil Procedure. 

12. “Non-Settling Defendants” shall refer to Defendants other than NuCal. 

13. “Other Settling Defendants” shall refer to Moark LLC, Norco Ranch, Inc., 

Land O’Lakes, Inc., Sparboe Farms, Inc., and Cal-Maine Foods, Inc. 

14. “Parties” means NuCal and Plaintiffs.  

15. “Plaintiffs” shall mean each of the following proposed named Class 

representatives:  T.K. Ribbing’s Family Restaurant, LLC; Eby-Brown Company LLC; 

Goldberg and Solovy Foods, Inc.; Karetas Foods, Inc.; Nussbaum-SF, Inc.; Somerset 

Industries, Inc.; Wixon, Inc.; John A. Lisciandro d/b/a/ Lisciandro’s Restaurant, and 

SensoryEffects Flavor Co. d/b/a SensoryEffects Flavor Systems. 
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16. “Producer” shall mean any person or entity that owns, contracts for the use 

of, leases, or otherwise controls hens for the purpose of producing eggs for sale, and the 

parents, subsidiaries, and affiliated companies of such Producer. 

17. “Releasees” shall refer, jointly and severally, and individually and 

collectively, to NuCal, its members Cal Eggs and Nulaid Foods, and members of Cal 

Eggs and Nulaid Foods (to be listed in Exhibit A), but not as to any other Defendant other 

than NuCal. 

18. “Releasors” shall refer, jointly and severally, and individually and 

collectively, to Plaintiffs, the Class Members, each of their respective past and present 

officers, directors, parents, subsidiaries, affiliates, partners, and insurers, and the 

predecessors, successors, heirs, executors, administrators, and assigns of each of the 

foregoing. 

19. “Settlement Amount” shall refer to $1,425,000 U.S. dollars. 

20. “Settlement Fund” shall refer to the funds accrued in the escrow account 

established in accordance with Paragraph 38 below. 

21. “Shell Eggs” shall mean eggs produced from caged birds that are sold in the 

shell for consumption or for breaking and further processing, excluding “specialty” Shell 

Eggs (certified organic, nutritionally enhanced, cage free, free range, and vegetarian fed 

types) and “hatching” Shell Eggs (used by poultry breeders to produce breeder stock or 

growing stock for laying hens or meat).  

B. Settlement Class Certification 

22. The Parties to this Agreement hereby stipulate for purposes of settlement 

only that the requirements of Rules 23(a) and 23(b)(3) of the Federal Rules of Civil 
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Procedure are satisfied, and, subject to Court approval, the following Class shall be 

certified for settlement purposes as to NuCal only: 

All persons and entities that purchased Shell Eggs or Egg Products in the United 
States directly from any Producer, including any Defendant, during the Class 
Period from January 1, 2000 through the date on which the Court enters an order 
preliminarily approving the Agreement and certifying a Class for Settlement 
purposes.  

a.) Shell Egg SubClass 

All individuals and entities that purchased 
Shell Eggs in the United States directly from 
any Producer, including any Defendant, 
during the Class Period from January 1, 
2000 through the date on which the Court 
enters an order preliminarily approving the 
Agreement and certifying a Class for 
Settlement purposes. 

b.) Egg Products SubClass 

All individuals and entities that purchased 
Egg Products produced from Shell Eggs in 
the United States directly from any 
Producer, including any Defendant, during 
the Class Period from January 1, 2000 
through the date on which the Court enters 
an order preliminarily approving the 
Agreement and certifying a Class for 
Settlement purposes. 

Excluded from the Class and SubClasses are Defendants, Other Settling 
Defendants, and Producers, and the parents, subsidiaries and affiliates of 
Defendants, Other Settling Defendants, and Producers, all government entities, as 
well as the Court and staff to whom this case is assigned, and any member of the 
Court’s or staff’s immediate family. 

C. Approval of this Agreement and Dismissal of Claims 

23. The Parties shall use their best efforts to effectuate this Agreement, 

including cooperating in promptly seeking Court approval of this Agreement and 
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securing both the Court’s certification of the Class and the Court’s approval of 

procedures, including the giving of Class notice under Federal Rules of Civil Procedure 

23(c) and (e), to secure the prompt, complete, and final dismissal with prejudice of the 

Action as to NuCal. 

24. Within five (5) business days after the execution of this Agreement by 

NuCal, the Parties shall jointly file with the Court a stipulation for suspension of all 

proceedings against NuCal in the Action pending approval of this Agreement.  Within 

twenty (20) business days after execution of the Agreement by NuCal, Plaintiffs shall 

submit to the Court a motion (the “Motion”) for an Order granting preliminary approval 

of the Agreement, appointing Settlement Class Counsel as lead counsel for purposes of 

this Settlement Agreement, and certifying a Class for settlement purposes (“Preliminary 

Approval”).  Plaintiffs shall submit the Motion requesting entry of a Preliminary 

Approval Order, substantially in the form of Exhibit B, attached hereto, which shall 

provide that, inter alia:  

a. the settlement proposed in the Settlement Agreement has been negotiated 
at arm’s length and is preliminarily determined to be fair, reasonable, 
adequate, and in the best interests of the Settlement Class; 

 
b. the Settlement Class defined herein be certified, designating Class 

Representatives and Settlement Class Counsel as defined herein, on the 
condition that the certification and designations shall be automatically 
vacated in the event that the Settlement Agreement is not approved by the 
Court or any appellate court; 

 
c. a Fairness Hearing on the settlement proposed in this Settlement 

Agreement shall be held by the Court to determine whether the proposed 
settlement is fair, reasonable, and adequate, and whether it should be 
finally approved by the Court.  

 
25. After Preliminary Approval, and subject to approval by the Court of the 

form of and means for dissemination of notice, individual notice of the Agreement 
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(“Class Notice”) shall be mailed to persons and entities who are located in the United 

States and who purchased Shell Eggs or Egg Products directly from NuCal, any Non-

Settling Defendant(s) in the Action, or Other Settling Defendants during the Class Period 

that: are identified by NuCal; were previously identified by NuCal and Other Settling 

Defendants; and are identified by Plaintiffs and Plaintiffs’ Counsel or Non-Settling 

Defendants in the Action.  In addition, after Preliminary Approval, and subject to Court 

approval of the form of and means for dissemination of notice, Class Notice shall also be 

published once in the Wall Street Journal and in such other trade journals targeted 

towards direct purchasers of Shell Eggs and Egg Products, if any, proposed by Class 

Counsel.  Within twenty (20) calendar days after the Execution Date, NuCal shall supply 

to Class Counsel at NuCal’s expense and in such form as kept in the regular course of 

business (electronic format if available) such names and addresses of potential Class 

Members as it has.  Plaintiffs shall use reasonable best efforts to, subject to approval by 

the Court, combine dissemination of notice of the certification of the Class for settlement 

purposes and of the Agreement with the dissemination of notice of other settlement 

agreements that may be reached with other Defendants in the Action near the time of the 

Execution Date of the Agreement.   

26. Within twenty (20) business days after the end of the opt-out period 

established by the Court and set forth in the notice, Plaintiffs shall provide NuCal, 

through NuCal’s Counsel, a written list of the names and addresses of all potential Class 

Members who have exercised their right to request exclusion from the Class. 
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27. Plaintiffs shall, following Preliminary Approval, seek entry of an order and 

final judgment, the text of which shall be proposed by Plaintiffs subject to the agreement 

of NuCal, which agreement shall not be unreasonably withheld, which shall: 

a. approve finally this Agreement and its terms as being a fair, 
reasonable, and adequate settlement as to the Class Members within the 
meaning of Rule 23 of the Federal Rules of Civil Procedure and directing 
its consummation according to its terms; 

b. determine that the Class Notice constituted, under the 
circumstances, the most effective and best practicable notice of this 
Agreement and of the Fairness Hearing, and constituted due and sufficient 
notice for all other purposes to all Persons entitled to received notice; 

c. reconfirm the appointment of Class Representatives and Settlement 
Class Counsel as defined herein; 

d. direct that, as to NuCal, the Action be dismissed with prejudice 
and, except as explicitly provided for in this Agreement, without costs; 

e. reserve to the United States District Court for the Eastern District 
of Pennsylvania exclusive jurisdiction over the settlement and this 
Agreement, including the administration and consummation of this 
settlement;  

f. determine under Federal Rule of Civil Procedure 54(b) that there is 
no just reason for delay, and directing that the final judgment of dismissal 
as to NuCal shall be entered; and  

g. require Class Counsel to file with the Clerk of the Court a record 
with the names and addresses of Class Members who timely excluded 
themselves from the Class, and provide a copy of the record to counsel for 
NuCal.  

 
28. This Agreement shall become final only when (a) the Court has entered an 

order granting Final Approval to this Agreement; (b) the Court has entered final 

judgment dismissing the Action against NuCal on the merits with prejudice as to all Class 

Members and without costs; and (c) the time for appeal or to seek permission to appeal 

from the Court’s approval of this Agreement and entry of a final judgment as described in 
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clause (b) above has expired or, if appealed, approval of this Agreement and the final 

judgment have been affirmed in their entirety by the Court of last resort to which such 

appeal has been taken and such affirmance has become no longer subject to further 

appeal or review.  It is agreed that neither the provisions of Rule 60 of the Federal Rules 

of Civil Procedure nor the All Writs Act, 28 U.S.C. § 1651, shall be taken into account in 

determining if the conditions for Final Approval have been satisfied.  On the Execution 

Date, Plaintiffs and NuCal shall be bound by the terms of this Agreement, and the 

Agreement shall not be rescinded except in accordance with Paragraphs 35 and 36 of this 

Agreement. 

29. Should NuCal or Plaintiffs be required to submit any of NuCal’s 

confidential information or documentation to the Court to obtain preliminary or final 

approval, such submission shall be, to the full extent permitted by law or the Court, for 

review by the court in camera only.  

D. Release and Discharge 

30. In addition to the effect of any final judgment entered in accordance with 

this Agreement, upon Final Approval of this Agreement, and for other valuable 

consideration as described herein, Releasees shall be completely released, acquitted, and 

forever discharged from any and all claims, demands, actions, suits and causes of action, 

whether Class, individual or otherwise in nature, that Releasors, or each of them, ever 

had, now has, or hereafter can, shall, or may have on account of or arising out of, any and 

all known and unknown, foreseen and unforeseen, suspected or unsuspected injuries or 

damages, and the consequences thereof, arising out of or resulting from:  (i) any 

agreement or understanding between or among two or more Producers of eggs, including 
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any Defendants, including any entities or individuals that may later be added as a 

defendant to the Action, (ii) the reduction or restraint of supply, the reduction of or 

restrictions on production capacity, or (iii) the pricing, selling, discounting, marketing, or 

distributing of Shell Eggs or Egg Products in the United States or elsewhere, including 

but not limited to any conduct alleged, and causes of action asserted, or that could have 

been alleged or asserted, whether or not concealed or hidden, in the Complaints filed in 

the Action (the “Complaints”), which in whole or in part arise from or are related to the 

facts and/or actions described in the Complaints, including under any federal or state 

antitrust, unfair competition, unfair practices, price discrimination, unitary pricing, trade 

practice, consumer protection, fraud, RICO, civil conspiracy law, or similar laws, 

including, without limitation, the Sherman Antitrust Act, 15 U.S.C. § 1 et seq., from the 

beginning of time to the date on which the Court enters an order preliminarily approving 

the Settlement and certifying a Class for settlement purposes (the “Released Claims”).  

Releasors shall not, after the date of this Agreement, seek to recover against any of the 

Releasees for any of the Released Claims.  Notwithstanding anything in this Paragraph, 

Released Claims shall not include, and this Agreement shall not and does not release, 

acquit or discharge, claims based solely on purchases of Shell Eggs and Egg Products 

outside of the United States on behalf of persons or entities located outside of the United 

States at the time of such purchases.   

31. This Release is made with full recognition of the possibility of subsequent 

discovery or existence of different or additional facts.  Each Releasor waives California 

Civil Code Section 1542 and similar or comparable present or future law or principle of 

law of any jurisdiction.  Each Releasor hereby certifies that he, she, or it is aware of and 
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has read and reviewed the following provision of California Civil Code Section 1542 

(“Section 1542”): “A general release does not extend to claims which the creditor does 

not know or suspect to exist in his or her favor at the time of executing the release, which 

if known by him or her must have materially affected his or her settlement with the 

debtor.”  The provisions of the release set forth above shall apply according to their 

terms, regardless of the provisions of Section 1542 or any equivalent, similar, or 

comparable present or future law or principle of law of any jurisdiction.  Each Releasor 

may hereafter discover facts other than or different from those which he, she, or it knows 

or believes to be true with respect to the claims that are the subject matter of this 

Agreement, but each Releasor hereby expressly and fully, finally and forever waives and 

relinquishes, and forever settles and releases any known or unknown, suspected or 

unsuspected, contingent or non-contingent, claim whether or not concealed or hidden, 

with full recognition of the possibility of the subsequent discovery or existence of such 

different or additional facts, as well as any and all rights and benefits existing under (i) 

Section 1542 or any equivalent, similar or comparable present or future law or principle 

of law of any jurisdiction and (ii) any law or principle of law of any jurisdiction that 

would limit or restrict the effect or scope of the provisions of the release set forth above, 

again with full recognition of the possibility of the subsequent discovery or existence of 

such other or different facts. 

32. In addition to the provisions of Paragraphs 30 and 31, each Releasor hereby 

expressly and irrevocably waives and releases, upon this Agreement becoming finally 

approved by the Court, any and all defenses, rights, and benefits that each Releasor may 

have or that may be derived from the provisions of applicable law which, absent such 
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waiver, may limit the extent or effect of the release contained in Paragraphs 30 and 31.  

Each Releasor also expressly and irrevocably waives any and all defenses, rights, and 

benefits that the Releasor may have under any similar statute in effect in any other 

jurisdiction that, absent such waiver, might limit the extent or effect of the release. 

33. The release and discharge set forth in Paragraphs 30 through 32 herein do 

not include claims relating to payment disputes, physical harm, defective product, or 

bodily injury (the “Excepted Claims”) and do not include any Non-Settling Defendant or 

Other Settling Defendant. 

34. Each Plaintiff, and each Class Member who submits a claim to participate in 

the distribution of the Settlement Amount, shall represent and warrant that their portion 

of the Released Claims is their property and they have not assigned or transferred to any 

person or entity any right to recovery for any claim or potential claim that would 

otherwise be released under this Agreement.  Each Plaintiff, and each Class Member who 

submits a claim to participate in the distribution of the Settlement Amount, shall further 

represent and warrant that each of them has a valid and existing right to release such 

claims and is releasing such claims pursuant to their participation in the settlement. 

E. Rescission 

35. If the Court refuses to approve this Agreement or any part hereof, or if such 

approval is modified or set aside on appeal, or if the Court does not enter the final 

judgment provided for in Paragraph 27 of this Agreement, or if the Court enters the final 

judgment and appellate review is sought, and on such review, such final judgment is not 

affirmed, then NuCal and Plaintiffs shall each, in their sole discretion, have the option to 

rescind this Agreement in its entirety within ten (10) business days of the action giving 
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rise to such option.  If this Agreement is rescinded, within ten (10) business days of the 

later of the written notice of rescission to Class Counsel and the Escrow Agent and 

NuCal’s written instructions to the Escrow Agent, all amounts in the escrow account 

created pursuant to Paragraph 38 hereof, less any expenses authorized pursuant to this 

Agreement, shall be wire transferred to NuCal, pursuant to its instructions; provided, 

however, that simultaneous with its written instructions to the Escrow Agent, NuCal shall 

provide to Class Counsel notice of such instructions, and Class Counsel shall, within five 

(5) business days of receipt of such notice, notify the Escrow Agent of any objections to 

NuCal’s instructions and funds shall not be wired until expiration of that objection 

deadline.   If Class Counsel object, the provisions of Article First, subsection h of the 

Escrow Agreement (attached as Exhibit C) shall govern. 

36.  If Final Approval of this Agreement is not obtained, or if the Court does not 

enter the final judgment provided for in Paragraph 27 of this Agreement, Class Counsel 

and NuCal agree that this Agreement, including its exhibits, and any and all negotiations, 

documents, information, and discussions associated with it shall be without prejudice to 

the rights of NuCal or Plaintiffs, shall not be deemed or construed to be an admission or 

denial, or evidence or lack of evidence of any violation of any statute or law or of any 

liability or wrongdoing, or of the truth or falsity of any of the claims or allegations made 

in this Action in any pleading, and shall not be used directly or indirectly, in any way, 

whether in this Action or in any other proceeding.  All parties reserve their rights with 

respect to any documents or information that Nucal shared as part of the settlement 

negotiations that would have otherwise been obtainable by separate and independent 

discovery under the Federal Rules of Civil Procedure. 
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37. Class Counsel further agree that in the event of rescission the originals and 

all copies of any notes, memos or records related to the Cooperation obligations pursuant 

to paragraph 44 shall be returned to NuCal at NuCal’s expense or destroyed by Class 

Counsel at their own expense, provided however that such attorney notes, memoranda or 

records may be destroyed rather than produced if an affidavit of such destruction is 

promptly provided by Class Counsel to NuCal’s Counsel. 

F. Payment 

38. NuCal shall pay or cause to be paid the Settlement Amount in settlement 

of the Action.  The Settlement Amount shall be wire transferred by NuCal or its designee 

within five (5) business days of the Execution Date into the Settlement Fund, which shall 

be established as an Escrow Account at a bank selected by Class Counsel and 

administered in accordance with the Escrow Agreement entered into by the Parties. 

39. Each Class Member shall look solely to the Settlement Amount for 

settlement and satisfaction, as provided herein, of all claims released by the Releasors 

pursuant to this Agreement. 

40. Class Counsel may, at a time approved by the Court, seek an award of 

attorneys’ fees and reasonable litigation expenses and incentive awards for class 

representatives approved by the Court, to be paid out of the Settlement Amount after the 

Final Approval of the Agreement.  NuCal agrees not to object to Class Counsel’s petition 

to the Court for payment of attorneys’ fees, costs, expenses, and incentive awards for 

class representatives from the Settlement Amount as long as the amount for attorneys’ 

fees does not exceed 33 l/3% of the Settlement Amount not including for reasonable 

litigation and administrative expenses and incentive awards.  Except to the extent that the 
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Court may award attorneys’ fees and litigation expenses to be paid out of the Settlement 

Amount, NuCal shall have no obligation to pay any fees or expenses of Class Counsel. 

41. Upon entry of an order by the Court approving the request for an award of 

attorneys’ fees and expenses and incentive awards for class representatives (“Attorneys’ 

Fees Order”) made pursuant to Paragraph 40 above, attorneys’ fees may be distributed 

from the Settlement Fund pursuant to the terms of the fee order, provided however that 

any Class Counsel seeking to draw down their share of the attorneys’ fees prior to Final 

Approval and the Attorneys’ Fees Order becoming final shall secure the repayment of the 

amount drawn down by a letter of credit or letters of credit on terms, amounts, and by 

banks acceptable to NuCal, which acceptance shall not be unreasonably withheld.  The 

Attorneys’ Fees Order becomes final when the time for appeal or to seek permission to 

appeal from the Attorneys’ Fees Order has expired or, if appealed, has been affirmed by 

the Court of last resort to which such appeal has been taken and such affirmance has 

become no longer subject to further appeal or review. 

42. In order to receive distribution of funds pursuant to Paragraph 41 prior to 

Final Approval and the Attorneys’ Fees Order becoming final above, each Class Counsel 

shall be required to provide the Claims Administrator the approved letter(s) of credit in 

the amount of Class Counsel’s draw-down, and shall be required to reimburse the 

Settlement Fund within thirty (30) business days all or the pertinent portion of the draw-

down with interest, calculated as the rate of interest published in the Wall Street Journal 

for 3-month U.S. Treasury Bills as of the close on the date that the draw-down was 

distributed, if Final Approval is not granted or if the award of attorneys’ fees is reduced 
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or overturned on appeal.  The Claims Administrator may present the letter(s) of credit in 

the event the Class Counsel fails to honor the obligation to repay the amount withdrawn. 

43. Disbursements for any payments and expenses incurred in connection with 

taxation matters relating to this Settlement Agreement shall be made from the Settlement 

Amount pursuant to section H of this Agreement upon written notice to the Escrow Agent 

by Class Counsel of such payments and expenses, and such amounts shall not be 

refundable to NuCal in the event that this Settlement Agreement is disapproved, 

rescinded, or otherwise fails to become effective. 

44. Cooperation: NuCal shall provide cooperation in accordance with the 

terms and provisions of this Agreement  NuCal’s cooperation obligations shall apply only 

to Releasors who act with, by or through Class Counsel pursuant to this Agreement in 

this Action.  Such cooperation shall be as follows: 

 
a. Proffers:  NuCal agrees that, as soon as practicable after the Execution 
Date, NuCal’s Counsel shall make themselves available to Class Counsel, in  
person in San Francisco, California and/or by teleconference, at a mutually 
convenient date and time, to provide background information concerning:  NuCal, 
its organization, its operations, and its personnel; the identification of potential 
NuCal witnesses with knowledge of the matters at issue in the Action; and the 
substance of their anticipated testimony according to the best understanding of 
NuCal’s counsel (the “Proffer”).   The Proffer shall not extend for more than five 
(5) hours in duration. 
 
b. Interviews:  As soon as practicable after the Execution Date, NuCal shall, 
at an agreed upon time and date in San Francisco, California, and at NuCal’s 
expense,  make available for one interview with Class Counsel each of up to three 
then-current directors, officers, and employees of NuCal, who possess 
information that, based on Class Counsel’s good faith belief, would assist 
Plaintiffs in prosecuting this action. Such interviews shall not exceed seven hours 
each in duration.  To the extent feasible, such interviews shall be concurrent with 
interviews conducted by other settling plaintiffs.  NuCal shall use best efforts to 
assist Class Counsel in arranging interviews with any former directors, officers, 
and employees of NuCal. Any interviews of such former directors, officers, and 
employees of NuCal shall count against the cap of three interviews. 
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c. Transactional Data:  NuCal will meet its obligations under the existing 8 
mm tape Protocol (attached as Exhibit D).  NuCal shall, upon request by Class 
Counsel, clarify to the best of its ability transactional data produced by NuCal in 
discovery in the Action, including providing, upon request by Plaintiffs, follow-
up information in response to questions Plaintiffs may reasonably have 
concerning such transactional data.  Class Counsel agrees to use reasonable 
efforts to minimize the burden of any such clarification or follow-up requests.  
 
d. Authentication of Documents & Certifications as to Business Records:  
Prior to trial in this Action, NuCal shall, at the request of Class Counsel and 
through reasonable means (including, but not limited to, affidavits and 
declarations by persons qualified to testify as to authenticity and/or as to business 
records (pursuant to Federal Rules of Evidence 902(11) and (12)) establish the 
authenticity of documents and/or admissibility as business records produced by 
NuCal, and, to the extent possible, any documents produced by Non-Settling 
Defendants or the alleged co-conspirators in this Action authored or created by 
NuCal or sent to or received by NuCal.  Class Counsel agree to use reasonable 
efforts to minimize the burden to NuCal of any such authentication or business 
records testimony. 
 
e. Trial Testimony:  Upon the request of Class Counsel and at NuCal’s 
expense, NuCal shall make available from among its current directors, officers or 
employees up to two representatives who Class Counsel believe in good faith to 
have knowledge regarding Plaintiffs’ claims as alleged in the Action to testify at 
trial regarding facts or issues at issue in this Action.  NuCal shall use best efforts 
to assist Class Counsel in arranging testimony from former directors, officers, and 
employees of NuCal.  Any testimony of such former directors, officers, and 
employees of NuCal shall count against the cap of two testifying witnesses. 

 
f. Privileged or Protected Matters:  Neither the entry into this agreement 
nor any performance of it shall constitute a waiver of NuCal’s attorney-client 
privilege or work-product protection.  NuCal’s obligation to cooperate will be 
subject to its attorney-client privilege and work-product protection;  provided, 
however, that NuCal shall not produce any documents or disclose information that 
any person or entity asserts is privileged or protected until such time as the 
privileges and/or protection have been waived or determined to have been waived 
or otherwise determined to be inapplicable whether by agreement between 
Plaintiffs and such other party or by order of the Court. 
 
g. Confidentiality:  All information provided by NuCal to Class Counsel 
pursuant to NuCal’s cooperation obligations shall be subject to the protective 
order entered in the Action. 

 
h. Further Discovery.  NuCal will not be required to participate in further 
discovery in the Action except as stated above. 
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G. Notice of Settlement to Class Members 

45. Class Counsel shall take all necessary and appropriate steps to ensure that 

notice of this Settlement Agreement (“Notice”) and the date of the hearing scheduled by 

the Court to consider the fairness, adequacy, and reasonableness of this Agreement is 

provided in accordance with the Federal Rules of Civil Procedure and any Court orders.  

Class Counsel will undertake all reasonable efforts to obtain from Non-Settling 

Defendants the names and addresses of those persons that purchased Shell Eggs or Egg 

Products directly from any Non-Settling Defendant during the Class Period.  Class Notice 

will be issued after Preliminary Approval by the Court and subject to any Court orders 

regarding the means of dissemination of notice. 

46. Subject to court approval, disbursements for any payments and expenses 

incurred in connection with the costs of Notice and administration of the Agreement by 

the Claims Administrator shall be made from the Settlement Amount upon written notice 

to the Escrow Agent by Class Counsel of such payments and expenses. Such amounts, up 

to a maximum of $350,000, shall not be refundable to NuCal in the event that this 

Agreement is disapproved, rescinded, or otherwise fails to become effective.  If Notice of 

the Agreement is combined with dissemination of notice of other settlement agreements 

as provided for under paragraph 25, the costs of the combined notice and settlement 

administration shall be apportioned by Class Counsel subject to approval of the Court, 

but in no instance to exceed $200,000.  

H. Taxes 

47. Class Counsel shall be solely responsible for directing the Claims 

Administrator to file all informational and other tax returns necessary to report any 
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taxable and/or net taxable income earned by the Settlement Amount.  Further, Class 

Counsel shall be solely responsible for directing the Escrow Agent to make any tax 

payments, including interest and penalties due, on income earned by the Escrow Funds 

(“Tax Expenses”).  Class Counsel shall be entitled to direct the Escrow Agent in writing 

to pay customary and reasonable Tax Expenses, including reasonable professional fees 

and expenses incurred in connection with carrying out their responsibilities as set forth in 

this Paragraph, from the applicable Escrow Fund by notifying the Escrow Agent in 

writing and as provided in paragraph 40 herein.  NuCal shall have no responsibility to 

make any tax filings relating to this Agreement. 

48. For the purpose of § 468B of the Internal Revenue Code of 1986, as 

amended, and the regulations promulgated thereunder, the “Administrator” of the 

Settlement Amount shall be the Claims Administrator, who shall timely and properly file 

or cause to be filed on a timely basis, all tax returns necessary or advisable with respect to 

the Settlement Amount (including, without limitation, all income tax returns, all 

informational returns, and all returns described in Treas. Reg. § 1.468B 2(1)). 

49. The Parties to this Agreement and their Counsel shall treat, and shall cause 

the Claims Administrator to treat, the Settlement Amount as being at all times a 

“qualified settlement fund” within the meaning of Treas. Reg. § 1.468B 1.  In addition, 

the Claims Administrator and, as required, the parties, shall timely make such elections as 

necessary or advisable to carry out the provisions of this Paragraph, including the 

“relation-back election” (as defined in Treas. Reg. § 1.468B 1(j)) back to the earliest 

permitted date.  Such elections shall be made in compliance with the procedures and 

requirements contained in such regulations.  It shall be the responsibility of the Claims 
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Administrator to timely and properly prepare and deliver the necessary documentation for 

signature by all necessary parties and thereafter to cause the appropriate filing to occur.  

All provisions of this Agreement shall be interpreted in a manner that is consistent with 

the Settlement Amount being a “qualified settlement fund” within the meaning of Treas. 

Reg. § 1.468B 1. 

I. Miscellaneous 

50. This Agreement does not settle or compromise any claim by Plaintiffs or 

any Class Member asserted in the Action against any Non-Settling Defendant or any 

potential defendant other than the Releasees.  All rights of any Class Member against 

Non-Settling Defendants or any other person or entity other than the Releasees are 

specifically reserved by Plaintiffs and the Class Members.  The sales of Shell Eggs and 

Egg Products by NuCal to Class Members shall remain in the case against the Non-

Settling Defendants in the Action as a basis for damage claims and shall be part of any 

joint and several liability claims against Non-Settling Defendants in the Action or other 

persons or entities other than the Releasees. 

51. Subject to Court approval, the United States District Court for the Eastern 

District of Pennsylvania shall retain jurisdiction over the implementation, enforcement, 

and performance of this Agreement, and shall have exclusive jurisdiction over any suit, 

action, proceeding, or dispute arising out of or relating to this Agreement or the 

applicability of this Agreement that cannot be resolved by negotiation and agreement by 

Plaintiffs and NuCal.  This Agreement shall be governed by and interpreted according to 

the substantive laws of the Commonwealth of Pennsylvania without regard to its choice 

of law or conflict of laws principles.  NuCal submits to the jurisdiction in the Eastern 
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District of Pennsylvania only for the purposes of this Agreement and the implementation, 

enforcement, and performance thereof.  NuCal otherwise retain all defenses to the 

Court’s exercise of personal jurisdiction over NuCal. 

52. This Agreement constitutes the entire agreement among Plaintiffs (and the 

other Releasors) and NuCal (and the other Releasees) pertaining to the settlement of the 

Action against NuCal only, and supersedes any and all prior and contemporaneous 

undertakings of Plaintiffs and NuCal in connection therewith.  In entering into this 

Agreement, Plaintiffs and NuCal have not relied upon any representation or promise 

made by Plaintiffs or NuCal not contained in this Agreement.  This Agreement may be 

modified or amended only by a writing executed by Plaintiffs and NuCal and approved 

by the Court. 

53. This Agreement shall be binding upon, and inure to the benefit of, the 

successors and assigns of Releasors and Releasees.  Without limiting the generality of the 

foregoing:  (a) each and every covenant and agreement made herein by Plaintiffs, Class 

Counsel, or Plaintiffs’ Counsel shall be binding upon all Class Members and Releasors; 

and (b) each and every covenant and agreement made herein by Releasees shall be 

binding upon all Releasees. 

54. This Agreement may be executed in counterparts by Class Counsel and 

NuCal’s Counsel, and an electronically-scanned (in either .pdf or .tiff format) signature 

will be considered an original signature for purposes of execution of this Agreement. 

55. The headings in this Agreement are included for convenience only and 

shall not be deemed to constitute part of this Agreement or to affect its construction. 
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56. In the event this Agreement is not approved, or in the event that the order 

and final judgment approving the settlement is entered but is substantially reversed, 

modified, or vacated, the pre-settlement status of the litigation (including, without 

limitation,  any applicable tolling of all statutes of limitations) shall be restored, and the 

Agreement shall have no effect on the rights of NuCal or Plaintiffs to prosecute or defend 

the pending Action in any respect, including the right to litigate fully the issues related to 

Class certification, raise personal jurisdictional defenses, or any other defenses, which 

rights are specifically and expressly retained by NuCal. 

57. Neither NuCal nor Plaintiffs, nor any of them, shall be considered to be 

the drafter of this Agreement or any of its provisions for the purpose of any statute, case 

law, or rule of interpretation or construction that would or might cause any provision to 

be construed against the drafter of this Agreement. 

58. Nothing expressed or implied in this Agreement is intended to or shall be 

construed to confer upon or give any person or entity other than Class Members, 

Releasors, NuCal, and Releasees any right or remedy under or by reason of this 

Agreement. 

59. Any putative Class Member that does not opt out of the Class created 

pursuant to the Agreement may remain in the Class without prejudice to the right of such 

putative Class Member to opt out of any other past, present, or future settlement class or 

certified litigation class in the Action. 

60. Where this Agreement requires any party to provide notice or any other 

communication or document to any other party, such notice, communication, or 

document shall be provided by electronic mail or overnight delivery to: 
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For the Class: 
Steven A. Asher 
WEINSTEIN KITCHENOFF & ASHER LLC  
1845 Walnut Street, Suite 1100 
Philadelphia, PA 19103 
asher@wka-law.com 

For NuCal: 
William M. Goodman 
KASOWITZ, BENSON, TORRES & FRIEDMAN LLP 
101 California Street, Suite 2300 
San Francisco, California 94111 
wgoodman@kasowitz.com 
 

61. Each of the undersigned attorneys represents that he or she is fully 

authorized to enter into the terms and conditions of, and to execute, this Agreement, 

subject to Court approval. 
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Dated: August 1, 2014 
 

 

  

 

 ______________________________  
Steven A. Asher 
WEINSTEIN KITCHENOFF & ASHER 
LLC  
1845 Walnut Street, Suite 1100 
Philadelphia, PA 19103 
(215) 545-7200  
(215) 545-6536 (fax)  
asher@wka-law.com 

 
Michael D. Hausfeld  
HAUSFELD LLP 
1700 K Street, Suite 650  
Washington, DC 20006 
(202) 540-7200  
(202) 540-7201 (fax) 
mhausfeld@hausfeldllp.com 

   

 

 

____________________________________  

  

 

 ______________________________  
Stanley D. Bernstein 
BERNSTEIN LIEBHARD LLP  
10 East 40th Street, 22nd Floor  
New York, NY 10016 
(212) 779-1414 
(212) 779-3218 (fax) 
bernstein@bemlieb.com 

 Stephen D.  Susman 
SUSMAN GODFREY LLP  
654 Madison Avenue, 5th Floor  
New York, NY 10065-8404 
(212) 336-8330 
(212) 336-8340 (fax) 
SSusman@SusrnanGodfrey.com 

(Interim Co-Lead Counsel for the Class) 

   

____________________________________  
William M. Goodman 
KASOWITZ, BENSON, TORRES & 
FRIEDMAN LLP 
101 California Street, Suite 2300 
San Francisco, California 94111 
T (415) 421-6140 
F (415) 398-5030 
 
(Counsel for NuCal Foods, Inc.) 
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“Releasees” includes the following entities and individuals associated with NuCal 

members Nulaid Foods and Cal Eggs:  Gemperle Brothers (d/b/a Gemperle Enterprises, d/b/a 

Gemperle Family Farms), Gemperle Egg Packing Co., Inc., Valley Fresh Foods Inc. (d/b/a Nest 

Best Egg Company) (including the Rainbow Farms Division of Valley Fresh Foods), Harding 

Ranch, Schendel Farms, August Egg Company, Sierra Egg Company, Merlyn and Betty Lou 

Garber (d/b/a Garber Poultry Farms), JS West Milling Co., JEM Eggs, Sunrise Farms LLC, 

Sunrise LLC Specialty, Sunrise LLC, Weber Family Farms, Richard Weber, the Weber Family 

Trust, R.A. Kearsley & Sons, Hillside Ranch, J & J Ranch, and Friedrichsen Egg Ranch, and 

their respective past and present parent companies, subsidiaries, officers, directors, employees, 

agents, and attorneys, to the extent that the foregoing individuals are acting in their 

representative capacities on behalf of any of the foregoing entities, and the predecessors, 

successors and assigns of each of the foregoing.  None of these entities are Defendants or are 

affiliated with any of the other Defendants (other than indirectly with NuCal Foods). 

 
 
 

Case 2:08-md-02002-GP   Document 1041-2   Filed 08/28/14   Page 32 of 47Case 2:08-md-02002-GP   Document 1199-2   Filed 06/01/15   Page 33 of 48



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit B

Case 2:08-md-02002-GP   Document 1041-2   Filed 08/28/14   Page 33 of 47Case 2:08-md-02002-GP   Document 1199-2   Filed 06/01/15   Page 34 of 48



 1 
 

UNITED STATES DISTRICT COURT 
IN THE EASTERN DISTRICT OF PENNSYLVANIA 

 
 

        
IN RE: PROCESSED EGG PRODUCTS   :  MDL No. 2002 
ANTITRUST LITIGATION    :   Case No: 08-md-02002 
       : 
                  : 
THIS DOCUMENT APPLIES TO              :  
ALL DIRECT PURCHASER ACTIONS  : 
       : 
 
 

[PROPOSED] ORDER GRANTING PRELIMINARY APPROVAL OF PROPOSED 
SETTLEMENT WITH DEFENDANT NUCAL FOODS, INC., CERTIFYING THE 
CLASS FOR PURPOSES OF SETTLEMENT, AND GRANTING LEAVE TO FILE 
MOTION FOR ATTORNEY’S FEES, REIMBURSEMENT OF EXPENSES, AND 

INCENTIVE AWARDS FOR CLASS REPRESENTATIVES 
 

It is hereby ORDERED AND DECREED as follows: 
 

1. The motion of Direct Purchaser Plaintiffs for preliminary approval of the 

proposed settlement, which Defendant NuCal Foods, Inc. does not oppose, is hereby GRANTED. 

2. The Court finds that the proposed settlement with NuCal Foods, Inc., as set forth 

in the settlement Agreement, subject to final determination following an approved form of and 

plan for notice and a Fairness Hearing,1 has been negotiated at arm’s length by qualified counsel, 

falls within the range of reasonableness and is sufficiently fair, reasonable and adequate to the 

following settlement class (the “Settlement Class”), for settlement purposes only: 

All persons and entities that purchased Shell Eggs or Egg Products 
in the United States directly from any Producer, including any 
Defendant, during the Class Period from January 1, 2000 through 
the date on which the Court enters an order preliminarily 
approving the Agreement and certifying a Class for Settlement 
purposes. 

                                                 
1 The capitalized terms used in this Order that are defined in the settlement Agreement 

are, unless otherwise defined herein, used in this Order as defined in the Agreement. 
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a.) Shell Egg SubClass 
 
All individuals and entities that purchased Shell Eggs in the United 
States directly from any Producer, including any Defendant, during 
the Class Period from January 1, 2000 through the date on which 
the Court enters an order preliminarily approving the Agreement 
and certifying a Class for Settlement purposes. 
 
b.) Egg Products SubClass  
 
All individuals and entities that purchased Egg Products produced 
from Shell Eggs in the United States directly from any Producer, 
including any Defendant, during the Class Period from January 1, 
2000 through the date on which the Court enters an order 
preliminarily approving the Agreement and certifying a Class for 
Settlement purposes. 
 

Excluded from the Class and SubClasses are Defendant, Other Settling Defendants, and 

Producers, and the parents, subsidiaries and affiliates of Defendants, Other Settling Defendants, 

and Producers, all government entities, as well as the Court and staff to whom this case is 

assigned, and any member of the Court’s or staff’s immediate family. 

3. For purposes of settlement and on the basis of the entire record before the Court, 

the Court finds that the Settlement Class fully complies with the requirements of Federal Rule of 

Civil Procedure 23. Specifically, the Court finds: (1) the Settlement Class is so numerous that 

joinder of all members is impracticable; (2) there are questions of law or fact common to the 

Settlement Classes; (3) the claims or defenses of the representative parties are typical of the 

claims or defenses of the Settlement Classes; and (4) the representative parties will fairly and 

adequately protect the interests of the class. Additionally, for purposes of settlement, the Court 

finds that Federal Rule of Civil Procedure 23(b)(3) is also met and that there are questions of law 

or fact common to class members which predominate over any questions affecting only 

individual members, and that a class action is superior to other available methods for fairly and 
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efficiently adjudicating the controversy. In accordance with the holding in In re Community Bank 

of Northern Virginia, 418 F.3d 277, 306 (3d Cir. 2005), this Court makes no determination 

concerning the manageability of this action as a class action if it were to go to trial. 

4. Plaintiffs T.K. Ribbing’s Family Restaurant, LLC; Eby-Brown Company LLC; 

Goldberg and Solovy Foods, Inc.; Karetas Foods, Inc.; Nussbaum-SF, Inc.; Somerset Industries, 

Inc.; Wixon, Inc.; John A. Lisciandro d/b/a/ Lisciandro’s Restaurant, and SensoryEffects Flavor 

Co. d/b/a Sensory Effects Flavor Systems (collectively, “Plaintiffs”), will serve as Class 

Representatives on behalf of the Settlement Class. 

5. The Court confirms the appointment of Class Counsel for purposes of the 

Settlement Class as the law firms Weinstein Kitchenoff & Asher LLC, 1845 Walnut Street, Suite 

1100, Philadelphia, PA 19103; Hausfeld LLP, 1700 K Street NW, Suite 650, Washington, DC 

20006; Bernstein Liebhard LLP, 10 East 40th Street, 22nd Floor, New York, NY 10016; and 

Susman Godfrey, 654 Madison Avenue, 5th Floor, New York, NY 10065-8404.   

6. Direct Purchaser Plaintiffs’ request for leave to file a motion for attorneys’ fees 

and litigation expenses is hereby approved.  Such motion shall be filed in accordance with the 

schedule set forth in this Court’s Order Granting Preliminary Approval of the Proposed Second 

Amendment to Settlement Agreement Between Direct Purchaser Plaintiffs and Sparboe Farms, 

Inc. and Approving the Parties’ Notice Plan. Class Counsel shall also provide for notice to the 

Class of such motion in accordance with that Order. 

7. The Court will hold a Fairness Hearing to determine whether the proposed 

settlement is fair, reasonable, and adequate and whether it should be finally approved by the 

Court.        
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BY THE COURT: 

       _______________________________ 
       Gene E.K. Pratter 
       United States District Judge 
Date:___________________ 
 
 
 
 
 
 
4846-4041-2444, v.  1 
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Citibank Preferred Custody Services 
 
 

Agreement 
Between 

Citibank, N. A. 
as ‘Escrow Agent’ 

and 
 
 

NuCal Foods, Inc. 
(“Settling Defendant”) 

 
 

and 
 
 

Bernstein Liebhard LLP, Hausfeld LLP, 
Susman Godfrey LLP, and Weinstein 
Kitchenoff & Asher LLC as Interim Co-
Lead Counsel for Direct Purchaser 
Plaintiffs  

(“Interim Co-Lead Counsel”) 
 
 
 

(Account Number) 
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Citibank Escrow Agent Custody Account 

 
THIS ESCROW AGREEMENT is made this 4th day of August 2014 between/among 
NuCal Foods, Inc. (the “Settling Defendant” herein), Bernstein Liebhard LLP, Hausfeld 
LLP, Susman Godfrey LLP, and Weinstein Kitchenoff & Asher LLC (together, the 
“Interim Co-Lead Counsel” herein), and CITIBANK, N.A. (the “Escrow Agent” or 
“Citibank” herein). 
 
Pursuant to that certain Settlement Agreement, dated as of August 1, 2014, by and 
between Settling Defendant and Interim Lead Co-Counsel (the “Settlement Agreement”), 
the above-named parties appoint said Escrow Agent, with the attendant duties and 
responsibilities, and upon the terms and conditions provided in Schedule A annexed 
hereto and made a part hereof.  Capitalized terms used but not defined herein shall have 
the meaning set forth in the Settlement Agreement. 
 
ARTICLE FIRST: The above-named parties agree that the following provisions shall 
control with respect to the rights, duties, liabilities, privileges and immunities of the 
Escrow Agent: 
 

a) The Escrow Agent shall neither be responsible for or under, nor chargeable with 
knowledge of, the terms and conditions of any other agreement, instrument or 
document executed between/among the parties hereto, except as may be 
specifically provided in Schedule A annexed hereto.  This Escrow Agreement sets 
forth all of the obligations of the Escrow Agent, and no additional obligations 
shall be implied from the terms of this Escrow Agreement or any other agreement, 
instrument or document.   
 

b) The Escrow Agent, acting in good faith, may act in reliance upon any instructions, 
notice, certification, demand, consent, authorization, receipt, power of attorney or 
other writing delivered to it and signed by an authorized signer for each of the 
four Interim Co-Lead Counsel firms and counsel for the Settling Defendant, 
collectively.   The Escrow Agent may, in good faith, act in reliance upon any 
signature believed by it to be genuine, and to be the signature of a duly authorized 
person. 

 
c) After adjudication by the court presiding over the Egg Products Antitrust 

Litigation, Interim Co-Lead Counsel, acting solely on behalf of Class Plaintiffs, 
agree to reimburse the Escrow Agent on demand for, and to indemnify and hold 
the Escrow Agent harmless against and with respect to, any and all loss, liability, 
damage or expense (including, but without limitation, attorneys’ fees, costs and 
disbursements) that the Escrow Agent may suffer or incur in connection with this 
Escrow Agreement and its performance hereunder or in connection herewith, 
except to the extent such loss, liability, damage or expense arises from its willful 
misconduct or gross negligence. 
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d) The Escrow Agent shall be entitled to compensation for services rendered 

pursuant to this Escrow Agreement as provided in Schedule B attached hereto.  In 
addition, if the Escrow Agent is required to engage the services of legal counsel 
due to uncertainty about the Escrow Agent’s obligations under this Escrow 
Agreement and, if the court presiding over the Egg Products Antitrust Litigation 
determines that such consultation was reasonable and warranted due to the 
uncertainty, the Escrow Agent shall be entitled to reimbursement from Interim 
Co-Lead Counsel for the payment of the reasonable fees and expenses of the 
Escrow Agent’s counsel. 
 

e) The Escrow Agent shall open and maintain a separate and distinct escrow account 
set apart from the Escrow Agent’s assets as provided in Section I of Schedule A.  
The Escrow Agent shall be under no duty to give the property held in escrow by it 
hereunder any greater degree of care than it gives its own similar property. 
 

f) The Escrow Agent shall invest the property held in escrow in such a manner as 
directed in Section III of Schedule A annexed hereto, which may include deposits 
in Citibank and money market mutual funds advised, serviced or made available 
by Citibank or its affiliates even though Citibank or its affiliates may receive a 
benefit or profit therefrom.  The Escrow Agent and any of its affiliates are 
authorized to act as counterparty, principal, agent, broker or dealer while 
purchasing or selling investments as specified herein.  The Escrow Agent and its 
affiliates are authorized to receive, directly or indirectly, fees or other profits or 
benefits for each service, task or function performed, in addition to any fees as 
specified in Schedule B hereof, without any requirement for special accounting 
related thereto. 
 
The parties to this Escrow Agreement acknowledge that non-deposit 
investment products are not obligations of, or guaranteed, by 
Citibank/Citigroup nor any of its affiliates; are not FDIC insured; and are 
subject to investment risks, including the possible loss of principal amount 
invested.  Only deposits in the United States are subject to FDIC insurance. 

 
g) The Escrow Agent shall have no obligation to invest or reinvest the property held 

in escrow on the day of deposit if all or a portion of such property is deposited 
with the Escrow Agent after 11:00 AM Eastern Time on the day of deposit.  
Instructions to invest or reinvest that are received after 11:00 AM Eastern Time 
will be treated as if received on the following business day in New York.  The 
Escrow Agent shall have the power to sell or liquidate the foregoing investments 
whenever the Escrow Agent shall be required to distribute amounts from the 
escrow property pursuant to the terms of this Escrow Agreement.  Requests or 
instructions received after 11:00 AM Eastern Time by the Escrow Agent to 
liquidate all or any portion of the escrowed property will be treated as if received 
on the following business day in New York.  The Escrow Agent shall have no 
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responsibility for any investment losses resulting from the investment, 
reinvestment or liquidation of the escrowed property, as applicable, provided that 
the Escrow Agent has made such investment, reinvestment or liquidation of the 
escrowed property in accordance with the terms, and subject to the conditions, of 
this Escrow Agreement. 
 

h) In the event of any disagreement between/among any of the parties to this Escrow 
Agreement, or between/among them or either or any of them and any other 
person, resulting in adverse claims or demands being made in connection with the 
subject matter of the Escrow, or in the event that the Escrow Agent, in good faith, 
is in doubt as to what action it should take hereunder, the Escrow Agent may, at 
its option, refuse to comply with any claims or demands on it, or refuse to take 
any other action hereunder, so long as such disagreement continues or such doubt 
exists, and in any such event, the Escrow Agent shall not become liable in any 
way or to any person for its failure or refusal to act, and the Escrow Agent shall be 
entitled to continue so to refrain from acting until (i) the rights of all parties shall 
have been fully and finally adjudicated by the court presiding over the Egg 
Products Antitrust Litigation, or (ii) all differences shall have been adjusted and 
all doubt resolved by agreement among all of the interested persons, and the 
Escrow Agent shall have been notified thereof in writing signed by all such 
persons.  The Escrow Agent shall have the option, after 30 calendar days’ notice 
to the other parties of its intention to do so, to file an action in interpleader 
requiring the parties to answer and litigate any claims and rights among 
themselves.  The rights of the Escrow Agent under this paragraph are cumulative 
of all other rights which it may have by law or otherwise. 
 

i) The Escrow Agent is authorized, for any securities at any time held hereunder, to 
register such securities in the name of its nominee(s) or the nominees of any 
securities depository, and such nominee(s) may sign the name of any of the parties 
hereto to whom or to which such securities belong and guarantee such signature in 
order to transfer, or in order to certify ownership of such securities to tax or other 
governmental authorities. 

 
j) Notice to the parties shall be given as provided in Section VI of Schedule A 

annexed hereto. 
 
ARTICLE SECOND: The Escrow Agent shall make payments of income earned on the 
escrowed property as provided in Section IV of Schedule A annexed hereto.  Each such 
payee shall provide to the Escrow Agent an appropriate W-9 form for tax identification 
number certification or a W-8 form for non-resident alien certification.  The Escrow 
Agent shall be responsible only for income reporting to the Internal Revenue Service with 
respect to income earned on the escrowed property.  
 
ARTICLE THIRD: The Escrow Agent may, in its sole discretion, resign and terminate 
its position hereunder at any time following 30 calendar days’ written notice to the parties 
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to the Escrow Agreement herein.  The Escrow Agent may be removed as such at any time 
upon 30 calendar days’ written notice to Escrow Agent by Settling Defendant and Interim 
Co-Lead Counsel, jointly.   Any such resignation or removal shall terminate all 
obligations and duties of the Escrow Agent hereunder except the obligation to cooperate 
with the parties hereto to transfer the funds held in escrow to a successor escrow agent of 
their joint choosing.  On the effective date of such resignation or removal, the Escrow 
Agent shall deliver this Escrow Agreement together with any and all related instruments 
or documents to any successor Escrow Agent agreeable to the parties, subject to this 
Escrow Agreement herein. If a successor Escrow Agent has not been appointed prior to 
the expiration of 30 calendar days following the date of the notice of such resignation or 
removal, the then acting Escrow Agent may petition any court of competent jurisdiction 
for the appointment of a successor Escrow Agent, or other appropriate relief.  Any such 
resulting appointment shall be binding upon all of the parties to this Escrow Agreement.  
 
ARTICLE FOURTH: The Escrow Agent shall receive the fees provided in Schedule B 
annexed hereto.  The Escrow agent shall not debit the Escrowed Funds for any charge for 
its fees or its costs and expenses, until it shall have received a copy of an order issued by 
the Court, approving the amount of fees, costs and expenses to which it is entitled. Fees 
and expenses of the Escrow agent charged against the Escrowed Funds shall, to the extent 
possible, be paid out of interest earned. Once fees have been paid, no recapture or rebate 
will be made by the Escrow Agent.  
 
ARTICLE FIFTH: Any modification of this Escrow Agreement or any additional 
obligations assumed by any party hereto shall be binding only if evidenced by a writing 
signed by each of the parties hereto. 
 
ARTICLE SIXTH: In the event funds transfer instructions are given (other than in 
writing at the time of execution of this Escrow Agreement), whether in writing, by 
telecopier or otherwise, the Escrow Agent is authorized to seek confirmation of such 
instructions by telephone call back to the person or persons designated in Schedule A 
annexed hereto, and the Escrow Agent may rely upon the confirmations of anyone 
purporting to be the person or persons so designated.  To assure accuracy of the 
instructions it receives, the Escrow Agent may record such call backs.  If the Escrow 
Agent is unable to verify the instructions, or is not satisfied with the verification it 
receives, it will not execute the instruction until all issues have been resolved. The 
persons and telephone numbers for call backs may be changed only in writing actually 
received and acknowledged by the Escrow Agent.  The parties agree to notify the Escrow 
Agent of any errors, delays or other problems within 30 calendar days after receiving 
notification that a transaction has been executed.  If it is determined that the transaction 
was delayed or erroneously executed as a result of the Escrow Agent's error, the Escrow 
Agent's sole obligation is to pay or refund such amounts as may be required by applicable 
law.  In no event shall the Escrow Agent be responsible for any incidental or 
consequential damages.  Any claim for interest payable will be at the Escrow Agent's 
published savings account rate in effect in New York, New York. 
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ARTICLE SEVENTH: This Escrow Agreement shall be governed by the law of the 
State of New York in all respects.  The United States District Court for the Eastern 
District of Pennsylvania (“the Court”), the court presiding over the Egg Products 
Antitrust Litigation, has continuing jurisdiction over the Escrow Agreement, the Escrow 
Account, and the Escrow Funds.  The parties hereto irrevocably and unconditionally 
submit to the Court’s jurisdiction in connection with any proceedings commenced 
regarding this Escrow Agreement, including but not limited to, any interpleader 
proceeding or proceeding for the appointment of a successor escrow agent the Escrow 
Agent may commence pursuant to this Agreement, and all parties irrevocably submit to 
the jurisdiction of the Court for the determination of all issues in such proceedings, 
without regard to any principles of conflicts of laws, and irrevocably waive any objection 
to venue of inconvenient forum.  
 
ARTICLE EIGHTH: This Escrow Agreement may be executed in one or more 
counterparts, each of which counterparts shall be deemed to be an original and all of 
which counterparts, taken together, shall constitute but one and the same agreement.  
Facsimile signatures on counterparts of this Escrow Agreement shall be deemed original 
signatures with all rights accruing thereto.  
 
ARTICLE NINTH: The Escrow Agent shall not incur any liability for not performing 
any act or fulfilling any obligation hereunder by reason of any occurrence beyond its 
control (including, but not limited to, any provision of any present or future law or 
regulation or any act of any governmental authority, any act of God or war or terrorism, or 
the unavailability of the Federal Reserve Bank wire services or any electronic 
communication facility). 
 
ARTICLE TENTH: No printed or other material in any language, including 
prospectuses, notices, reports, and promotional material which mentions "Citibank" by 
name or the rights, powers, or duties of the Escrow Agent under this Agreement shall be 
issued by any other parties hereto, or on such party’s behalf, without the prior written 
consent of the Escrow Agent. 
 
 

[The remainder of this page is blank.] 
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In witness whereof the parties have executed this Agreement as of the date first above 
written. 
 
CITIBANK, N.A. as Escrow Agent 
 

By: 
 

Title: 
(Signature) 

Date: 
 

 
 
 
Kasowitz, Benson, Torres & Friedman LLP as Counsel for Settling Defendant 
 
 
 
 

By: 
 

Title: 
(Signature) 

Date: 
 
 

 
 
 
Bernstein Liebhard LLP as Interim Co-Lead Counsel  
 
 
 
 
 

By: 
 

Title: Partner, Bernstein Liebhard LLP 

Date: 8/5/2014 
 
 
Hausfeld LLP as Interim Co-Lead Counsel 
 
 
 
 
 
 

By: 
 

Title: Partner, Hausfeld LLP 

Date: 8/5/2014 
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Susman Godfrey LLP as Interim Co-Lead Counsel 
 
 
 
 
 
 

By: 
 

Title: Partner, Susman Godfrey LLP 

Date: 8/5/2014 

 
 
Weinstein Kitchenoff & Asher LLC as Interim Co-Lead Counsel 
 
 
 
 
 

 By: 
 

Title: Partner, Weinstein Kitchenoff & Asher LLC 

Date: 8/5/2014 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

IN RE: PROCESSED EGG PRODUCTS 
ANTITRUST LITIGATION 

: 
: 
: 
: 
: 
: 
: 

MDL Docket No. 2002 
08-md-02002 (GP) 

THIS DOCUMENT APPLIES TO: 
DIRECT PURCHASER ACTIONS 

 

DECLARATION OF RONALD J. ARANOFF IN SUPPORT OF DIRECT  
PURCHASER PLAINTIFFS’ MOTION FOR FINAL APPROVAL OF CLASS 
ACTION SETTLEMENT BETWEEN DIRECT PURCHASER PLAINTIFFS 

AND DEFENDANTS HILLANDALE FARMS OF PA., INC. AND 
HILLANDALE- GETTYSBURG, L.P. 

 

I, Ronald J. Aranoff, declare as follows: 

1. I am a member of Bernstein Liebhard LLP and one of the attorneys at my firm 

principally responsible for handling this case.  My partner, Stanley D. Bernstein, is one of the 

appointed Interim Co-Lead Counsel for the Direct Purchaser Plaintiffs in the above captioned 

action, along with counsel from Weinstein Kitchenoff & Asher LLC, Susman Godfrey LLP, and 

Hausfeld LLP. 

2. I submit this declaration in support of the accompanying motion for final approval 

of the proposed settlement agreement between Direct Purchaser Class Plaintiffs (“Plaintiffs”) 

and Hillandale Farms of Pa., Inc. (“Hillandale PA”) and Hillandale-Gettysburg, L.P. 

(“Hillandale-Gettysburg”) (collectively “the Hillandale/Gettysburg Defendants”). 

3. I was the principal negotiator of the Settlement Agreement with the 

Hillandale/Gettysburg Defendants.  Settlement negotiations with the Hillandale/Gettysburg 

Defendants, represented principally by Wendelynne J. Newton of Buchanan, Ingersoll & Rooney 
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PC, were conducted by experienced counsel on both sides at arm’s length over a period of 

approximately four months. 

4. The parties first discussed a potential resolution of this action as it relates to the 

Hillandale/Gettysburg Defendants soon after the litigation began, and again after the Court 

issued its Opinion on the Motions to Dismiss the Complaint.  Those initial discussions did not 

result in a settlement and there were no additional, meaningful discussions for some time. 

5. In September 2013, the parties sought a stay of the litigation to pursue a joint 

mediation session. The mediation occurred in October 2013 before JAMS mediator, the 

Honorable Harlan A. Martin.  The Hillandale/Gettysburg Defendants participated in that 

mediation. While the joint mediation was unsuccessful, Interim Co-Lead Counsel soon decided 

to approach the Hillandale/Gettysburg Defendants again about trying to resolve the case. 

6. In the summer and fall of 2014, Interim Co-Lead Counsel began substantive 

settlement negotiations with the Hillandale/Gettysburg Defendants.  The parties were initially far 

apart, but over time began to make slow and steady progress.  After settlements were reached 

with some of the other Defendants, the parties’ settlement discussions moved forward in earnest. 

In late August and September 2014, after several rounds of telephone calls and communications, 

the parties agreed to a $3,000,000 cash settlement.    

7.  The broad terms of the settlement were first memorialized in a binding term sheet 

dated September 19, 2014; a formal Settlement Agreement was executed on October 22, 2014.  

In conjunction with executing the Settlement Agreement, the Hillandale/Gettysburg Defendants 

identified financial information, previously provided during discovery, sufficient to show the 

financial status of the company.  A copy of the executed Settlement Agreement is attached hereto 

as Exhibit 1. 
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8. Discovery was well advanced when the parties reached this Settlement 

Agreement. Collectively, the defendants in this Action produced over 1 million documents, 

much of which had been reviewed by Class Counsel when Plaintiffs and the 

Hillandale/Gettysburg Defendants reached an agreement in September 2014. At the time the 

Settlement Agreement was signed, Plaintiffs had reviewed over 15,000 documents produced by 

the Hillandale/Gettysburg Defendants, and deposed Gary Bethel (Chairman of Hillandale-

Gettysburg), Orland Bethel (President of Hillandale Pa.), and Sy Rizvi (General Manager of 

Hillandale-Gettysburg). 

9. In addition, paragraph 47 of the Settlement Agreement provides that the 

Hillandale/Gettysburg Defendants have agreed to assist with authenticating documents, including 

business records if applicable, produced by the Hillandale/Gettysburg Defendants and, to the 

extent possible, any documents produced by Non-Settling Defendants or the alleged co-

conspirators in this Action authored or created by the Hillandale/Gettysburg Defendants or sent 

to or received by the Hillandale/Gettysburg Defendants. 

10. The Court granted preliminary approval of the proposed Settlement on December 

19, 2014. (ECF No. 1108.) In the same Order, the Court authorized Interim Counsel to 

disseminate Notice by direct mail and publication. A final fairness hearing is scheduled for June 

22, 2015. 

I declare under penalty of perjury that the foregoing is true and correct. 

 

Dated:  June 1, 2015 /s/ Ronald J. Aranoff 
Ronald J. Aranoff 
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UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

IN RE: PROCESSED EGG 
PRODUCTS ANTITRUST 
LITIGATION 

THIS DOCUMENT APPLIES TO: 
All Direct Purchaser Actions 

MDLNo.2002 
08-md-02002 

SETTLEMENT AGREEMENT BETWEEN DIRECT PURCHASER PLAINTIFFS 
AND DEFENDANTS HILLANDALE FARMS OF PA., INC. AND HILLANDALE

GETTYSBURG, L.P. 

This Settlement Agreement ("Agreement") is made and entered into as of this 

22nd day of October 2014 (the "Execution Date") by and between Hillandale Farms of 

Pa., Inc. ("Hillandale PAlO) and Hillandale-Gettysburg, L.P. ("Hillandale-Gettysburg") 

(collectively referred to herein as "the Hillandale/Gettysburg Defendants") and Direct 

Purchaser Plaintiffs' Class representatives ("Plaintiffs") (as defined herein at Paragraph 

16), both individually and on behalf of a Class (as defined herein at Paragraphs 4 and 23) 

of direct purchasers of Shell Eggs and Egg Products (as defined herein at Paragraphs 7 

and 22). 

WHEREAS, Plaintiffs are prosecuting the above-captioned Direct Purchaser 

Plaintiff actions cU1'I'ently pending and consolidated in the Easte1'll District of 

Pennsylvania, and including all actions transferred for coordination, and all direct 

purchaser actions currently pending such transfer (including, but not limited to, "tag-

along" actions) on their own behalf and on behalf ofthe Class against the 

Hillandale/Gettysburg Defendants and other Defendants (the "Action"); 
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WHEREAS, Plaintiffs allege that the Hillandale/Gettysburg Defendants 

participated in an unlawful conspiracy to raise, fix, maintain, and/or stabilize the price of 

Shell Eggs and Egg Products in the United States at artificially inflated levels in violation 

of Section 1 of the Sherman Act; 

WHEREAS, the HiUandale/Gettysburg Defendants deny all allegations of 

wrongdoing in the Action; 

WHEREAS, the Parties (as defined herein at Paragraph 15) have conducted an 

investigation into the facts and the law regarding the Action and have completed 

discovery; 

WHEREAS, despite their belief that they arc not liable for, and have good 

defenses to, the claims aIIeged in the Action, the HiIlandale/Gettysburg Defendants desire 

to settle the Action so as to avoid the risk, expense, expOSUl'e, inconvenience, and 

distraction of continued litigation of the Action, 01' any action 01' proceeding relating to 

the matters being fuIIy settled and finally put to rest in this Agreement; 

WHEREAS, the Hillandale/Gettysburg Defendants have previously provided and 

identified financial information to Class Counsel and Class Counsel has evaluated the 

Hillandale/Gettysburg Defendants' finances and has reached appropriate settlement terms 

commensurate with those finances; 

WHEREAS, Class Counsel and the HiIlandale/Gettysburg Defendants' Counsel 

have engaged in arm's-length settlement negotiations, and this Agreement has been 

reached as a result of these negotiations; and 

WHEREAS, Plaintiffs have concluded that settlement with the 

HiIlandale/Gettysbul'g Defendants on the terms set forth below is the best that is 

2 
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practically attainable, that it is in the best interests of the Class to enter into this 

Agreement, and that under the circumstances the Agreement is fair, reasonable, and 

adequate, and beneficial to and in the best interests of Plaintiffs and the Class; 

NOW, THERFORE, in consideration of the covenants, agreements, and releases 

set forth herein, and for other good and valuable consideration, the receipt and 

sufficiency of which are hereby acknowledged, it is agreed by and among the 

undersigned that the Action be settled, compromised and dismissed on the merits with 

prejudice as to the Hillandale/Gettysburg Defendants only, without costs as to Plaintiffs, 

the Class, or the HilIandale/Gettysburg Defendants, and subject to the approval of the 

Court, on the following terms and conditions: 

A. Definitions 

The following terms, as used in this Agreement, have the following meanings: 

1. "Class Counsel" shall refer to the law firms of Weinstein Kitchenoff & 

Asher LLC, 1845 Walnut Street, Suite 1100, Philadelphia, PA 19103; Hausfeld LLP, 

1700 K Street NW, Suite 650, Washington, DC 20006; Bernstein Liebhard LLP, 10 East 

40th Street, 22nd Floor, New York, NY 10016; and Susman Godfrey, 654 Madison 

Avenue, 5th Floor, New York, NY 10065. "Plaintiffs' Counsel" shall refer to the law 

firms identified on pages 147-151 of the Third Consolidated Amended Class Action 

Complaint filed in the Action on January 4,2013. 

2. The "Hillandale/Gettysburg Defendants' Counsel" shall refer to the law finn 

of Buchanan Ingersoll & Rooney PC, One Oxford Centre, 301 Grant Street, 20th Floor, 

Pittsburgh, PA 15219. 

3. "Claims Administrator" shall mean the Garden City Group, Inc. 

3 
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4. "Class Member" 01' "Class" shall mean each member of the Settlement 

Class, as defined in Paragraph 23 of this Agreement, who does not timely elect to be 

excluded fi'om the Class, and includes, but is not limited to, Plaintiffs. 

5. "Class Period" shall mean the period from and including January 1, 2000 up 

to and including the date on which the COUlt enters an order preliminarily approving the 

Agreement and certifying a Class for settlement purposes. 

6. "Defendant(s)" shall refer to the palties listed as defendants in the Third 

Consolidated Amended Complaint filed on January 4,2013 and each oftheiI' corporate 

parents, subsidiaries, and affiliated companies. 

7. "Egg Products" shall mean the whole or any Palt of Shell Eggs that have 

been removed fi'om their shells and then processed, with 01' without additives, into dried, 

frozen 01' liquid forms. 

8. "Escrow Account" means the account with the Escrow Agent that holds the 

Settlement Fund. 

9. "Escrow Agent" means the bank into which the Settlement Fund shall be 

deposited and maintained as set forth in Paragraph 40 of this Agreement. 

10. "Fairness Hearing" means a hearing on the settlement proposed in this 

Agreement held by the Court to determine whether the proposed settlement is fair, 

reasonable, and adequate, and whether it should be finally approved by the COUlt. 

11. "Final Approval" shall mean an Order entered by the COUlt finally 

approving this Agreement under Rule 23(e) of the Federal Rules of Civil Procedure. 

4 
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12. "Hillandale PA's Total Sales" shall mean the sum of the annual U.S. sales 

by Hillandale PA of Shell Eggs and Egg Products, excluding sales to Producers, for the 

years during the Class Period. 

13. "Non-Settling Defendants" shall refer to those parties that, as ofthe 

execution of this Agreement, are Defendants, other than Hillandale PA and Hillandale

Gettysburg. 

14. "Other Settling Defendants" shall refer to National Food Corporation, 

Midwest Poultry Services, L.P., NuCal Foods, Inc., United Egg Pl'Oducers, Inc., United 

States Egg Marketers, Inc., Moark LLC, Norco Ranch, Inc., Land O'Lakes, Inc. Sparboe 

Farms, Inc., and Cal-Maine Foods, Inc. 

15. "Parties" means the Hillandale/Gettysburg Defendants and Plaintiffs. 

16. "Plaintiffs" shall mean each of the following proposed named Class 

representatives: T.K. Ribbing's Family Restaurant, LLC; Eby-Brown Company LLC; 

Goldberg and Solovy Foods, Inc.; Karetas Foods, Inc.; Nussbaum-SF, Inc.; Somerset 

Industries, Inc.; Wixon, Inc.; John A. Lisciandro d/b/a/ Lisciandl'O's Restaurant, and 

SensoryEffects Flavor Co. d/b/a SensoryEffects Flavor Systems. 

17. "Producer" shall mean any person or entity that owns, contracts for the use 

of, leases, 01' othelwise controls hens foJ' the purpose of producing eggs for sale, and the 

parents, subsidiaries, and affiliated companies of such Producer. 

18. "Releasees" shall refer, jointly and severally, and individually and 

collectively, to Hillandale PA, Hillandale-Gettysburg, Hillandale Farms East, Inc. and 

Hillandale Farms, Inc., together with (a) each of their past and present subsidiaries, 

parents and affiliates and (b) each of their past and present shareholders, partners, 

5 

Case 2:08-md-02002-GP   Document 1199-3   Filed 06/01/15   Page 9 of 47



Case 2:08-md-02002-GP   Document 1093-2   Filed 11/21/14   Page 10 of 47

officers, directors, trustees, representatives, .ioint ventures, employees, agents, attorneys, 

including, without limitation, HGLP, LLC, predecessors and successors of the persons 

referenced in the preceding clauses (a) and (b), but not as to any other Defendant other 

than the Hillandale/Gettysburg Defendants, including without limitation, defendant Ohio 

Fresh Eggs, LLC and (a) each of its past and present subsidiaries, parents and affiliates 

and (b) each of its past and present shareholders, partners, officers, directors, trustees, 

representatives, joint ventures, employees, agents, attorneys, including, without 

limitation, its predecessors and successors. 

19. "ReleasOl's" shall refer, jointly and severally, and individually and 

collectively, to Plaintiffs, the Class Members, each of their respective past and present 

officers, directors, parents, subsidiaries, affiliates, partners, and insurers, and the 

predecessors, successors, heirs, executors, administrators, and assigns of each of the 

foregoing. 

20. "Settlement Amount" shall refer to $3,000,000 U.S. dollars.) 

21. "Settlement Fund" shall refer to the funds accrued in the escrow account 

established in accordance with Paragraphs 40 and 41 below. 

22. "Shell Eggs" shall mean eggs produced fl'om caged birds that ore sold in the 

shell for consumption or for breaking and further processing, excluding "specialty" Shell 

Eggs (certified organic, nutritionally enhanced, cage free, free range, and vegetarian fed 

The Settlement Amount will be equally split between Hillandale PA and 
Hi llandale-Gettysburg. 
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types) and "hatching" Shell Eggs (used by poultry breeders to produce breeder stock or 

growing stock for laying hens or meat). 

B. Settlement Class Certification 

23. The Parties to this Agreement hereby stipulate foJ' purposes of settlement 

only that the requirements of Rules 23(a) and 23(b)(3) of the Federal Rules of Civil 

Procedure are satisfied, and, subject to Court approval, the following Class shall be 

ce11ified for settlement purposes as to the Hillandale/Gettysburg Defendants only: 

All persons and entities that purchased Shell Eggs 01' Egg Products in the United 
States directly from any Producer, including any Defendant, during the Class 
Period from January 1, 2000 through the date on which the Court enters an order 
preliminarily approving the Agreement and certifying a Class for Settlement 
purposes. 

a.) Shell Egg SubClass 

All individuals and entities that purchased 
Shell Eggs in the United States directly fi'om 
any Producer, including any Defendant, 
during the Class Period from January 1, 
2000 through the date on which the Court 
enters an order preliminarily approving the 
Agreement and certifying a Class for 
Settlement purposes. 

b.) Egg Products SubClass 

All individuals and entities that purchased 
Egg Products produced fi'om Shell Eggs in 
the United States directly from any 
Producer, including any Defendant, during 
the Class Period from January 1, 2000 
through the date on which the Court enters 
an order preliminarily approving the 
Agreement and certifying a Class for 
Settlement purposes. 

Excluded from the Class and SubClasses are Defendants, Other Settling 
Defendants, and Producers, and the parents, subsidiaries and affiliates of 

7 
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Defendants, Other Settling Defendants, and Producers, all government entities, as 
well as the Court and staff to whom this case is assigned, and any member of the 
Court's or staffs immediate family. 

C. Approval of this Agreement and Dismissal of Claims 

24. The Parties shall use their best efforts to effectuate this Agreement, 

including cooperating in promptly seeking Court approval of this Agreement and 

securing both the Court's certification of the Class and the Court's approval of 

procedures, including the giving of Class notice under Federal Rules of Civil ProcedUl'e 

23(c) and (e), to secure the prompt, complete, and final dismissal with pr~iudice ofthe 

Action as to the HilIandale/Gettysburg Defendants. 

25. Within five (5) business days after the execution of this Agreement by the 

Hillandale/Gettysburg Defendants, the Parties shall jointly file with the Court a 

stipulation for suspension of all proceedings against the Hillandale/Gettysburg 

Defendants in the Action pending approval of this Agreement. Within thirty-one (31) 

business days after execution of the Agreement by the HilIandale/Gettysblll'g Defendants, 

Plaintiffs shall submit to the Court a motion (the "Motion") for an Order granting 

preliminary approval ofthe Agreement, appointing Class Counsel as lead counsel for 

purposes ofthis Settlement Agreement, and certifYing a Class for settlement purposes 

("Preliminary Approval"). Plaintiffs shall submit the Motion requesting entry of a 

Preliminary Approval Order, substantially in the form of Exhibit A, attached hereto, 

which shall provide that, inter alia: 

a. the settlement proposed in the Settlement Agreement has been negotiated 
at arm's length and is preliminarily determined to be fair, reasonable, 
adequate, and in the best interests of the Settlement Class; 

b. the Settlement Class defined herein be certified, designating Class 
Representatives and Settlement Class Counsel as defined herein, on the 
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condition that the celtification and designations shall be automatically 
vacated in the event that the Settlement Agreement is not approved by the 
Court 01' any appellate court; 

c. a Fairness Hearing on the settlement proposed in this Settlement 
Agreement shall be held by the Court to determine whether the proposed 
settlement is fail', reasonable, and adequate, and whether it should be 
finally approved by the Court. 

After Preliminary Approval, and subject to approval by the Court of the form of and 

means for dissemination of notice, individual notice of the Agreement ("Class Notice") 

shall be mailed to persons and entities who are located in the United States and who 

purchased Shell Eggs 01' Egg Products directly from the HilIandale/Gettysburg 

Defendants, any Non-Settling Defendant(s) in the Action, or Other Settling Defendants 

during the Class Period that: are identified by the Hillandale/Gettysburg Defendants; 

were previously identified by the Hillandale/Gettysburg Defendants and Other Settling 

Defendants; and are identified by Plaintiffs and Plaintiffs' Counselor Non-Settling 

Defendants in the Action. In addition, after Preliminary Approval, and subject to Court 

approval of the form of and means for dissemination of notice, Class Notice shall also be 

published once in the Wall Street Journal and in such other trade journals targeted 

towards direct purchasers of Shell Eggs and Egg Products, if any, proposed by Class 

Counsel. Within twenty (20) calendar days after the Execution Date, the 

Hillandale/Gettysburg Defendants shall supply to Class Counsel at the 

Hillandale/Gettysburg Defendants' expense and in such form as kept in the regular course 

of business (electronic format if available) such names and addresses of potential Class 

Members as they have. Plaintiffs shall use reasonable best efforts to, subject to approval 

by the Court, combine dissemination of notice of the certification of the Class for 

settlement purposes and of the Agreement with the dissemination of notice of other 
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settlement agreements that may be reached with other Defendants in the Action near the 

time of the Execution Date of the Agreement. 

26. Within twenty (20) days after the end of the opt-out period established by 

the Court and set forth in the notice, Plaintiffs shall provide the Hillandale/Gettysburg 

Defendants, through the Hillandale/Gettysburg Defendants' Counsel, a written list of all 

potential Class Members who have exercised their right to request exclusion fi'om the 

Class. 

27. Plaintiffs shall, following Preliminary Approval, seek entry of an ordet· and 

final judgment, the text of which shall be proposed by Plaintiffs subject to the agreement 

of the Hillandale/Gettysbul'g Defendants, which agreement shall not be unreasonably 

withheld, which shall: 

a. approve finally this Agreement and its terms as being a fail', reasonable, 
and adequate settlement as to the Class Members within the meaning of 
Rule 23 of the Federal Rules of Civil Procedure and directing its 
consummation according to its terms; 

b. determine that the Class Notice constituted, under the circumstances, the 
most effective and best practicable notice of this Agreement and of the 
Fairness Hearing, and constituted due and sufficient notice for all other 
purposes to all Persons entitled to received notice; 

c. reconfirm the appointment of Class Representatives and Settlement Class 
Counsel as defined herein; 

d. direct that, as to the Hillandale/Gettysburg Defendants, the Action be 
dismissed with prejudice and, except as explicitly provided for in this 
Agreement, without costs; 

e . reserve to the United States District Court tor the Eastern District of 
Pennsylvania exclusive jurisdiction over the Settlement and this 
Agreement, including the administration and consummation of this 
Settlement; 

f. determine under Federal Rule of Civil Procedure S4(b) that there is no just 
reason for delay, and directing that the final judgment of dismissal as to 

10 
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the Hillandale/Gettysburg Defendants shall be entered; and 

g. require Class Counsel to file with the Clerk of the Court a record with the 
names and addresses of Class Members who timely excluded themselves 
from the Class, and provide a copy of the record to counsel for the 
Hillandale/Gettysburg Defendants. 

28. This Agreement shall become final only when (a) the Court has entered an 

order granting Final Approval to this Agreement; (b) the Court has entered final 

judgment dismissing the Action against the Hiliandale/Gettysburg Defendants on the 

merits with prejudice as to all Class Members and without costs; and (c) the time for 

appeal 01' to seek permission to appeal from the Court's approval of this Agreement and 

entry of a final judgment as described in clause (b) above has expired or, if appealed, 

approval of this Agreement and the final judgment have been affirmed in their entirety by 

the Court of last resort to which such appeal has been taken and such affirmance has 

become no longer subject to fillther appeal or review. It is agreed that neither the 

provisions of Rule 60 of the Federal Rules of Civil Procedure nor the All Writs Act, 28 

U.S.C. § 1651, shall be taken into account in determining if the conditions for Final 

Approval have been satisfied. On the Execution Date, Plaintiffs and the 

Hillandale/Geitysburg Defendants shall be bound by the terms of this Agreement, and the 

Agreement shall not be rescinded except in accordance with Paragraphs 35 through 39 of 

this Agreement. 

29. Should the COUlt require Hillandale/Gettysburg Defendants or Plaintiffs to 

submit any of the Hillandale/Gettysburg Defendants' confidential information or 

documentation to obtain preliminary 01' final approval, such submission shall be, to the 

full extent permitted by law or the Court, for review by the COUlt in camera only. 
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D. Release and Discharge 

30. In addition to the effect of any final judgment entered in accordance with 

this Agreement, upon Final Approval of this Agreement, and for other valuable 

consideration as described herein, Releasees shall be completely released, acquitted, and 

forever discharged fi'om any and all claims, demands, actions, suits and causes of action, 

whether Class, individual or otherwise in nature, that Releasors, or each of them, ever 

had, now has, or hereafter can, shall, or may have on account of or arising out of, any and 

allimown and unknown, foreseen and unforeseen, suspected 01' unsuspected injuries or 

damages, and the consequences thereof, arising out of 01' resulting fi'om: (i) any 

agreement or understanding between or among two 01' more Producers of eggs, including 

any Defendants, including any entities or individuals that may later be added as a 

defendant to the Action, (ii) the reduction or restraint of supply, the reduction of or 

restrictions on production capacity, or (iii) the pricing, selling, discounting, marketing, or 

distributing of Shell Eggs 01' Egg Products in the United States 01' elsewhere, including 

but not limited to any conduct alleged, and causes of action asserted, or that could have 

been alleged or asserted, whether or not concealed or hidden, in the Complaints filed in 

the Action (the "Complaints"), which in whole or in pal1 arise from or are related to the 

facts andlor actions described in the Complaints, including under any federal or state 

antitrust, unfair competition, unfair practices, price discrimination, unitary pricing, trade 

practice, consumer protection, fi'aud, RICO, civil conspiracy law, 01' similar laws, 

including, without limitation, the Sherman Antitrust Act, 15 U.S.C. § 1 et seq., from the 

beginning oftime to the date on which the Court enters an order preliminarily approving 

the Settlement and certifying a Class for settlement purposes (the "Released Claims"). 

12 

Case 2:08-md-02002-GP   Document 1199-3   Filed 06/01/15   Page 16 of 47



Case 2:08-md-02002-GP   Document 1093-2   Filed 11/21/14   Page 17 of 47

Releasors shall not, after the date of this Agreement, seek to recover against any of the 

Releasees for any ofthe Released Claims. Notwithstanding anything in this Paragraph, 

Released Claims shall not include, and this Agreement shall not and does not release, 

acquit or discharge, claims based solely on purchases of Shell Eggs and Egg Products 

outside of the United States on behalf of persons or entities located outside of the United 

States at the time of such purchases. 

31. This Release is made with fulll'ecognition of the possibility of su bsequent 

discovery or existence of different or additional facts. Each Releasor waives California 

Civil Code Section 1542 and similar at' comparable present or future law or principle of 

law of any jurisdiction. Each Releasor hereby certifies that he, she, or it is aware of and 

has read and reviewed the following provision of Califo1'l1ia Civil Code Section 1542 

("Section 1542"): "A general release does not extend to claims which the creditor does 

not know or suspect to exist in his or her favor at the time of executing the release, which 

iflmown by him or her must have materially affected his or her settlement with the 

debtor." The provisions of the release set forth above shall apply according to their 

terms, regardless of the provisions of Section 1542 or any equivalent, similar, or 

comparable present or future law or principle of law of any jurisdiction. Each Releasor 

may hereafter discover facts other than or different fmm those which he, she, or it lmows 

or believes to be true with respect to the claims that are the subject matter of this 

Agreement, but each Releasor hereby expressly and fully, finally and forever waives and 

relinquishes, and forever settles and releases any known or unknown, suspected or 

unsuspected, contingent or non-contingent, claim whether or not concealed or hidden, 

with full recognition of the possibility of the subsequent discovery or existence of such 
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different 01' additional facts, as well as any and all rights and benefits existing under (i) 

Section 1542 or any equivalent, similar or comparable present or future law or principle 

of law of any jurisdiction and (ii) any law 01' principle of law of any jurisdiction that 

would limit or restrict the effect 01' scope of the provisions of the release set forth above, 

again with full recognition of the possibility of the subsequent discovery or existence of 

such other or different facts. 

32. In addition to the provisions of Paragraphs 30 and 31, each Releasor hereby 

expressly and irrevocably waives and releases, upon this Agreement becoming finally 

approved by the COUlt, any and all defenses, rights, and benefits that each Releasor may 

have or that may be derived from the provisions of applicable law which, absent such 

waiver, may limit the extent or effect of the release contained in Paragraphs 30 and 31. 

Each Releasor also expressly and irrevocably waives any and all defenses, rights, and 

benefits that the Releasor may have under any similar statute in effect in any other 

jurisdiction that, absent such waiver, might limit the extent or effect of the release. 

33. The release and discharge set forth in Paragraphs 30 through 32 herein do 

not include claims relating to payment disputes, physical harm, defective product, or 

bodily injury (the "Excepted Claims") and do not include any Non-Settling Defendant or 

Other Settling Defendant. 

34. Each Plaintiff, and each Class Member who submits a claim to participate in 

the distribution of the Settlement Amount, shall represent and warrant that their portion 

of the Released Claims is their property and they have not assigned or transferred to any 

person or entity any right to recovery for any claim or potential claim that would 

otherwise be released under this Agreement. Each Plaintiff, and each Class Member who 
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submits a claim to participate in the distribution of the Settlement Amount, shall further 

represent and warrant that each of them has a valid and existing right to release such 

claims and is releasing such claims pursuant to their participation in the settlement. 

E. Rescission 

35. If the Court refuses to approve this Agreement or any part hereof, or if such 

approval is modified or set aside on appeal, or if the COUl1 does not enter the final 

judgment provided for in Paragraph 28 of this Agreement, or if the Court enters the final 

judgment and appellate review is sought, and on such review, such final judgment is not 

affirmed, then the Hillandale/Gettysburg Defendants and Plaintiffs shall each, in their 

sole discretion, have the option to rescind this Agreement in its entirety within ten (10) 

business days ofthe action giving rise to such option. If this Agreement is rescinded, 

within ten (10) business days of (i) the written notice of rescission to Class Counsel and 

the Escrow Agent and (ii) the Hillandale/Gettysburg Defendants' written instructions to 

the Escrow Agent, all amounts in the escrow account created pursuant to Paragraph 40 

hereof, plus any interest on the Settlement Amount only, shall be wire transferred to the 

Hillandale/Gettysburg Defendants, pursuant to their instructions; provided, however, that 

simultaneous with their written instmctions to the Escrow Agent, the 

Hillanda\e/Gettysburg Defendants shall provide to Class Counsel notice of such 

instructions, and Class Counsel shall, within five (5) business days of receipt of such 

notice, notify the Escrow Agent of any objections to the Hillanda\e/Gettysblll'g 

Defendants' instructions and funds shall not be wired until expiration of that objection 

deadline. In the event that, pursuant to paragraphs 25, 41, 44-46, or 49, funds have been 

paid out of the Escrow Account prior to the Agreement's rescission, Class Counsel shall 
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reimburse the Settlement Fund all of the draw-down with interest on the Settlement 

Amount only, calculated as the rate of interest published in the Wall Street Journal for 3-

month U.S. Treasury Bills within ten (10) business days of notice. If Class Counsel 

objects, the provisions of Article First, subsection h of the Escrow Agreement (attached 

as Exhibit B) shall govern. 

36. If Final Approval of this Agreement is not obtained, 01' if the Court does not 

enter the final judgment provided for in Paragraph 28 of this Agreement, Class Counsel 

and the Hillandale/Gettysburg Defendants agree that this Agreement, including its 

exhibits, and any and all negotiations, documents, information, and discussions 

associated with it shall be without prejudice to the 1'ights ofthe Hillandale/Gettysburg 

Defendants 01' Plaintiffs, shall not be deemed or construed to be an admission or denial, 

01' evidence 01' lack of evidence of any violation of any statute or law 01' of any liability or 

wrongdoing, or of the truth or falsity of any of the claims or allegations made in this 

Action in any pleading, and shall not be used directly 01' indirectly, in any way, whether 

in this Action 01' in any other proceeding, unless such documents and/or information is 

otherwise obtainable by separate and independent discovery permissible under the 

Federal Rules of Civil Procedure. 

37. Class Counsel further agree that in the event of the Agreement's rescission 

the originals and all copies of any notes, memos or records related to the cooperation 

obligations pUl'suant to paragraph 47 shall be retul'11ed to the HilIandalelGettysburg 

Defendants at the HillandalelGettysburg Defendants' expense or destroyed by Class 

Counsel at their own expense; provided, however, that such attorney notes, memoranda 
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or records may be destroyed rather than produced if an affidavit of such destruction is 

promptly provided by Class Counsel to the Hillandale/Gettysburg Defendants' Counsel. 

38. The Hillandale/Gettysburg Defendants have the right and the option to 

rescind this Agrccment if they determine, within fifteen (15) business days after receipt 

ofthe written list pursuant to Paragraph 26 of all potential Class Members who have 

exercised their right to request exclusion from the Class (the "Excluded Class 

Members"), that the Excluded Class Members' combined annual purchases of Shell 

Eggs and/or Egg Products fi'om Hillandalc PA over the Class Period equal or exceed a 

percentage of Hill andale PA's Total Sales set forth in a Supplemental Agreement signed 

by the parties ("Opt-Out Threshold"). Ifthe Hillandale/Gettysbmg Defendants exercise 

their right of rescission pursuant to this paragraph, the HilIandale/Gettysburg Defendants 

will provide written notice of their intentions to Class Counsel and, contemporaneously 

with that written notice, shall provide to Plaintiffs (to the extent that such data has not 

already been produced by the HilIandale/Gettysburg Defendants in discovery in the 

Action) in a text delimited format, data reflecting Hillandale PA's Total Sales over the 

Class Period sufficient to show the dollar volume of sales of Shell Eggs and Egg Products 

to each of Hill andale PA's customers during the Class Period (the "Hillandale/Gettysbul'g 

Defendants' Opt-Out Threshold Data"). Upon request fi'om Plaintiffs' counsel, 

HiIlandale PA shallmalce an employee knowledgeable about the Hillandale/Gettysburg 

Defendants' Opt-Out Threshold Data available for a two hour interview, under oath, at 

the offices of Buchanan Ingersoll & Rooney PC in Pittsbmgh, Pennsylvania. If this 

Agreement is rescinded, subject to the terms of the Supplemental Agreement, all amounts 

in the Escrow Account created pmsuant to Paragraph 40 hereof, plus any interest on the 
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Settlement Amount only, shall be wire transferred to the Hillandale/Gettysburg 

Defendants, pursuant to their instructions to the Escrow Agent; provided, however, that 

simultaneous with their written instructions to the Escrow Agent, the 

HilIandale/Gettysburg Defendants shall provide to Class Counsel notice of such 

instructions, and Class Counsel shall, within fifteen (15) business days of receipt of such 

notice, notify the Escrow Agent of any objections to the HiIlandale/Gettysburg 

Defendants' instructions and funds shall not be wired until expiration of that objection 

deadline. In the event that, pursuant to paragraphs 25,41,44-46, or 49, funds have been 

paid out of the Escrow Account prior to the Agreement's rescission, Class Counsel shall 

reimburse the Settlement Fund all of the draw-down with interest on the Settlement 

Amount only, calculated as the rate of interest published in the Wall Street Journal for 3-

month U.S. Treasury Bills within ten (10) business days of notice. If Class Counsel 

object, the provisions of Article First, subsection h ofthe Escrow Agreement (attached as 

Exhibit B) shall govern. 

39. The paliies intend that the Supplemental Agreement shall be specifically 

disclosed to the Court and offered for in camera inspection by the Court at or prior to 

entry of the Preliminary Approval Order, but, subject to the COUlt's approval, it shall not 

be filed with the COUli before the expiration of the Opt-Out Deadline unless ordered 

otherwise by the COll1't. The paIties shall seek to keep the Opt-Out Threshold confidential 

prior to the Opt-Out Deadline. In the event that the Court directs that the Supplemental 

Agreement be filed prior to the Opt-Out Deadline, no party shall have any right to any 

relief by reason of such disclosure. 

18 

Case 2:08-md-02002-GP   Document 1199-3   Filed 06/01/15   Page 22 of 47



Case 2:08-md-02002-GP   Document 1093-2   Filed 11/21/14   Page 23 of 47

F. Payment 

40. The HiJlandale/Gettysburg Defendants shall pay 01' cause to be paid the 

Settlement Amount in Settlement of the Action. The Settlement Amount shall be wire 

transferred by the Hillandale/GettysbUl'g Defendants or their designee within thil1y (30) 

days of the Execution Date into the Settlement Fund, which shall be established as an 

Escrow Account at a bank selected by Class Counsel and administered in accordance 

with the Escrow Agreement entered into by the Parties. Other than their payment 

pursuant to this paragraph, the Hillandale/Gettysburg Defendants shall have no 

obligations to either the Class or Class Counsel, except as otherwise provided herein. 

41. No distributions of the Settlement Amount to the Settlement Class shall be 

made from the Escrow Account except upon Court approval. 

42. Each Class Member shall look solely to the Settlement Amount for 

settlement and satisfaction, as provided herein, of all claims released by the Releasors 

pursuant to this Agreement. 

43. Class Counsel may, at a time approved by the Court, seek all award of 

attorneys' fees and reasonable litigation expenses and incentive awards for class 

representatives approved by the Court, to be paid out of the Settlement Amount after the 

Final Approval of the Agreement. The Hillandale/Gettysbul'g Defendants agree not to 

object to Class Counsel's petition to the Court for payment of attorneys' fees, costs, 

expenses, and incentive awards for class representatives fi'01l1 the Settlement Amount as 

long as the amount for attorneys' fees does not exceed 33 113% of the Settlement Amount 

not including foJ' reasonable litigation and administmtive expenses and incentive awards. 

Except to the extent that the Court may award attorneys' fees and litigation expenses to 
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be paid out of the Settlement Amount, the Hillandale/Gettysburg Defendants shall have 

no nn1her obligation to pay any fees or expenses of Class Counsel. 

44. Upon entry of an order by the Court approving the request for an award of 

attorneys' fees and expenses and incentive awards for class representatives ("Attorneys' 

Fees Order") made pursuant to Paragraph 43 above, attorneys' fees may be distributed 

from the Settlement Fund pursuant to the terms of the fee order, provided however that 

any Class Counsel seeking to draw down their share of the attorneys' fees prior to Final 

Approval and the Attorneys' Fees Order becoming final shall secure the repayment of the 

amount drawn down by a letter of credit 01' letters of credit on terms, amounts, and by 

banks acceptable to the Hillandale/Gettysburg Defendants, which acceptance shall not be 

unreasonably withheld. The Attorneys' Fees Order becomes final when the time for 

appeal or to seek permission to appeal from the Attorneys' Fees Order has expired or, if 

appealed, has been affirmed by the Court of last resort to which such appeal has been 

taken and such affirmance has become no longer subject to f1J11her appeal or review. 

45. In order to receive distribution of funds pursuant to Paragraph 43 prior to 

Final Approval and the Attorneys' Fees Order becoming final above, each Class Counsel 

shall be required to provide the Claims Administrator the approved letter(s) of credit in 

the amount of Class Counsel's draw-down, and shall be required to reimburse the 

Settlement Fund within ten (10) business days all or the pel1inent p011ion of the draw

down with interest on the Settlement Amount only, calculated as the rate of interest 

published in the Wall Street Journal for 3-111onth U.S. Treasury Bills as of the close on 

the date that the draw-down was distributed, if Final Approval is not granted 01' ifthe 

award of atto1'11eys' fees is reduced or overtU1'11ed on appeal. The Claims Administrator 
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may present the letter(s) of credit in the event the Class Counsel fails to honor the 

obligation to repay the amount withdrawn. 

46. Disbursements for any payments and expenses incurred in connection with 

taxation matters relating to this Settlement Agreement shall be made fi'om the Settlement 

Amount pursuant to section H of this Agreement upon written notice to the Escrow Agent 

by Class Counsel of such payments and expenses. 

47. Cooperation: The HilIandale/Gettysburg Defendants' cooperation 

pursuant to this Agreement is limited to providing authentication of documents as 

requested by Plaintiffs. The Hillandale/Gettysburg Defendants' obligations pursuant to 

this paragraph shall apply only to Releasors who act with, by or through Class Counsel 

pursuant to this Agreement in this Action. More specifically, such cooperation shall 

consist of the following: 

a. Authentication of Documents: Prior to trial in this Action, the 
HilIandale/Gettysburg Defendants shall, at the request of Class Counsel 
and through reasonable means (including, but not limited to, affidavits and 
declarations by persons qualified to testify as to authenticity) authenticate 
documents, including business records if applicable, produced by the 
HiIlandale/Gettysburg Defendants and, to the extent possible, any 
documents produced by Non-Settling Defendants or the alleged co
conspirators in this Action authored 01' created by the 
Hiliandale/Gettysburg Defendants 01' sent to 01' received by the 
Hillandale/Gettysburg Defendants. Class Counsel shall use reasonable 
efforts to minimize the burden to the Hiliandale/Gettysburg Defendants of 
any such requests for authentication. 

b. Privileged or Protected Matters: Neither the entry into this agreement 
nor any performance of it shall constitute a waiver ofthe 
HiIlandale/Gettysburg Defendants' attorney-client privilege or work
product protection. The Hillandale/Gettysburg Defendants' obligation to 
cooperate will be subject to its attorney-client privilege and work-product 
protection; provided, however, that the Hillandale/Gettysburg Defendants 
shall not produce any documents or disclose information that any Non
Settling Defendant 01' Other Settling Defendant asserts is privileged or 
protected until such time as the privileges and/or protection have been 
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waived or determined to have been waived or otherwise determined to be 
inapplicable whether by agreement between Plaintiffs and such other party 
or by order of the Court. 

c. Confidentiality: All information provided by the HilIandale/Gettysburg 
Defendants to Class Counsel pursuant to the Hillandale/Gettysburg 
Defendants' cooperation obligations shall be subject to the protective 
order entered in the Action. 

d. Further Discovery. The Hillandale/Gettysburg Defendants will not be 
required to participate in further discovery in the Action except as stated 
above. 

G. Notice of Settlement to Class Members 

48. Class Counsel shall take all necessary and appropriate steps to ensure that 

notice ofthis Settlement Agreement ("Notice") and the date of the hearing scheduled by 

the Court to consider the fail'lless, adequacy, and reasonableness of this Agreement is 

provided in accordance with the Federal Rules of Civil Procedure and any Court orders. 

Class Counsel will undertake all reasonable efforts to obtain from Non-Settling 

Defendants the names and addresses of those persons that purchased Shell Eggs or Egg 

Products directly from any Non-Settling Defendant during the Class Period. Class Notice 

will be issued after Preliminary Approval by the COlll't and subject to any Court orders 

regarding the means of dissemination of notice. 

49. Subject to Court approval, disbursements for any payments and expenses 

incurred in connection with the costs of Notice and administration ofthe Agreement by 

the Claims Administrator shall be made from the Settlement Amount upon written notice 

to the Escrow Agent by Class Counsel of such payments and expenses. Plaintiffs shall 

use best efforts to combine Notice of the Agreement with notice of other settlement 

agreements as provided for under paragraph 25. 
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H. Taxes 

50. Class Counsel shall be solely responsible for directing the Claims 

Administrator to file all informational and other tax returns necessary to report any 

taxable and/or net taxable income earned by the Settlement Amount. Further, Class 

Counsel shall be solely responsible for directing the Escrow Agent to make any tax 

payments, including interest and penalties due, on income earned by the Escrow Funds 

("Tax Expenses"). Class Counsel shall be entitled to direct the Escrow Agent in writing 

to pay customary and reasonable Tax Expenses, including reasonable professional fees 

and expenses incurred in connection with carrying out their responsibilities as set forth in 

this Paragraph, from the applicable Escrow Fund by notifying the Escrow Agent in 

writing and as pl'Ovided in Paragraph 46 herein. The Hillandale/Gettysburg Defendants 

shall have no responsibility to make any tax filings relating to this Agreement. 

51. For the purpose of § 468B of the Internal Revenue Code of 1986, as 

amended, and the regulations promulgated thereunder, the "Administrator" of the 

Settlement Amount shall be the Claims Administrator, who shall timely and properly file 

or cause to be filed on a timely basis, all tax returns necessary 01' advisable with respect to 

the Settlement Amount (including, without limitation, all income tax returns, all 

informational returns, and all returns described in Treas. Reg. § 1.468B 2(1)). 

52. The Parties to this Agreement and their Counsel shall treat, and shall cause 

the Claims Administrator to treat, the Settlement Amount as being at all times a 

"qualified settlement fund" within the meaning ofTreas. Reg. § 1.468B 1. In addition, 

the Claims Administrator and, as required, the parties, shall timely make such elections as 

necessary or advisable to carry out the provisions of this Paragraph, including the 
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"relation-back election" (as defined in Treas. Reg. § 1.468B 10) back to the earliest 

permitted date. Such elections shall be made in compliance with the procedures and 

requirements contained in such regulations. It shall be the responsibility of the Claims 

AdministratOl'to timely and properly prepare and deliver the necessary documentation for 

signature by all necessary parties and thereafter to cause the appropriate filing to OCClll'. 

All provisions of this Agreement shall be interpreted in a manner that is consistent with 

the Settlement Amount being a "qualified settlement fund" within the meaning ofTreas. 

Reg. § 1.468B 1. 

I. Miscellaneous 

53. This Agreement does not settle or compromise any claim by Plaintiffs 01' 

any Class Member asserted in the Action against any Non-Settling Defendant or any 

potential defendant other than the Releasees. All rights of any Class Member against 

Non-Settling Defendants 01' any other person or entity other than the Releasees are 

specifically reserved by Plaintiffs and the Class Members. The sales of Shell Eggs and 

Egg Products by the Hillandale/Gettysburg Defendants to Class Members shall remain in 

the case against the Non-Settling Defendants in the Action as a basis for damage claims 

and shall be part of any joint and several liability claims against Non-Settling Defendants 

in the Action or other persons or entities other than the Releasees. This Agreement 

further does not settle, compromise or prejudice any defenses 01' affirmative defenses the 

Hillandale/Gettysburg Defendants have asserted or may assert in indirect pUl'chaser 

actions currently pending and consolidated in the Eastern District of Pennsylvania. All 

rights ofthe Hillandale/Gettysburg Defendants against such indirect purchaser plaintiffs 

are specifically reserved by the Hillandale/Gettysburg Defendants. 
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54. Subject to COUlt approval, the United States District Court for the Eastern 

District of Pennsylvania shall retain jurisdiction over the implementation, enforcement, 

and performance of this Agreement, and shall have exclusive jurisdiction over any suit, 

action, proceeding, 01' dispute arising out of 01' relating to this Agreement 01' the 

applicability of this Agreement that cannot be resolved by negotiation and agreement by 

Plaintiffs and the Hillandale/Gettysburg Defendants. This Agreement shall be governed 

by and interpreted according to the substantive laws of the Commonwealth of 

Pennsylvania without regard to its choice of law 01' conflict of laws principles. The 

HilIandale/Gettysburg Defendants submit to the jurisdiction in the Eastern District of 

Pennsylvania only for the purposes of this Agreement and the implementation, 

enforcement, and performance thereof. The Hillandale/Gettysburg Defendants otherwise 

retain all defenses to the Comt's exercise of personal jurisdiction over the 

Hillandale/Gettysburg Defendants. 

55. This Agreement constitutes the entire agreement among Plaintiffs (and the 

other Releasol's) and the Hillandale/Gettysbul'g Defendants (and the other Releasees) 

pertaining to the settlement of the Action against the Hillandale/Gettysburg Defendants 

only and supersedes any and all prior and contemporaneous undertakings of Plaintiffs and 

the Hillandale/Gettysburg Defendants in connection therewith. In entering into this 

Agreement, Plaintiffs and the Hillandalc/Gcttysburg Defendants have not relied upon any 

representation or promise made by Plaintiffs 01' the HiIlandale/Gettysburg Defendants not 

contained in this Agreement. This Agreement may be modified or amended only by a 

writing executed by Plaintiffs and the Hillandale/Gettysburg Defendants and approved by 

the Couti. 
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56. This Agreement shall be binding upon, and inure to the benefit of, the 

successors and assigns of Releasors and Releasees. Without limiting the generality of the 

foregoing: (a) each and every covenant and agreement made herein by Plaintiffs, Class 

Counsel, or Plaintiffs' Counsel shall be binding upon all Class Members and Releasors; 

and (b) each and every covenant and agreement made herein by Releasees shall be 

binding upon all Releasees. 

57. This Agreement may be executed in counterparts by Class Counsel and 

the Hillandale/Gettysburg Defendants' Counsel, and an electronically-scanned (in either 

.pdf 01' .tiffformat) signature will be considered an original signature for purposes of 

execution ofthls Agreement. 

58. The headings in this Agreement are included for convenience only and 

shall not be deemed to constitute part of this Agreement or to affect its construction. 

59. In the event this Agreement is not approved, or in the event that the order 

and final jUdgment approving the settlement is entered but is substantially reversed, 

modified, or vacated, or in the event that this Agreement is rescinded, the pre-settlement 

status of the litigation (including, without limitation, any applicable tolling of all statutes 

of limitations) shall be restored, and the Agreement shall have no effect on the rights of 

the Hillandale/Gettysburg Defendants or Plaintiffs to prosecute or defend the pending 

Action in any respect, including the right to litigate fully the issues related to Class 

certification, raise personal jurisdictional defenses, or any other defenses, which rights 

are specifically and expressly retained by the Hillandale/Gettysburg Defendants. 

60. Neither the Hillandale/Gettysbul'g Defendants nor Plaintiffs, nor any of 

them, shall be considered to be the drafter of this Agreement or any of its provisions for 
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the purpose of any statute, case law, or rule of interpretation or construction that would or 

might cause any provision to be construed against the drafter of this Agreement. 

61. Nothing expressed or implied in this Agreement is intended to or shall be 

construed to confer upon or give any person or entity other than Class Members, 

Releasors, the Hillandale/Gettysburg Defendants, and Releasees any right or remedy 

under or by reason ofthis Agreement. 

62. Any putative Class Member that does not opt out of the Class created 

pursuant to the Agreement may remain in the Class without prejUdice to the right of such 

putative Class Member to opt out of any other past, present, or future settlement class or 

certified litigation class in the Action. 

63. Where this Agl'eement requires any party to provide notice or any other 

communication or document to any other party, such notice, communication, or 

document shall be provided by electronic mail or overnight delivery to: 

For the Class: 
Steven A. Asher 
WEINSTEIN IUTCHENOFF & ASHER LLC 
1845 Walnut Street, Suite 1100 
Philadelphia, PA 19103 
asher@wka-Iaw.com 

For the Hillandale/Gettysburg Defendants: 
Wendelynne J. Newton 
BUCHANAN INGERSOLL & ROONEY PC 
One Oxford Centre 
301 Grant Street, 20th Floor 
Pittsburgh, PA 15219-1410 
wendelynne.newton@bipc.com 

64. Each of the undersigned attorneys represents that he or she is fully 

authorized to enter into the terms and conditions of, and to execute, this Agreement, 

subject to Court approval. 
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Dated: October 22,2014 

Steven A. Asher 
WEINSTEIN KITCHENOFF & ASHER 
LLC 
1845 Walnut Street, Suite 1100 
Philadelphia, PA 19103 
(215) 545-7200 
(215) 545-6536 (fax) 
asher@wka-law.com 

Stanley D. Bernstein 
BERNSTEIN LIEBHARD LLP 
10 East 40th Street, 22nd Floor 
New York, NY 10016 
(212) 779-1414 
(212) 779-3218 (fax) 
bernstein@bernlieb.com 

One Oxford Centre 
301 Grant Street, 20th Floor 
Pittsburgh, PA 15219-1410 
wendelynne.ncwton@bipc.com 

(Counsel for Hillandale Farms ofPa., Inc. 
and Hillandale-Gettysburg, L.P.) 
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Michael D. Hausfeld 
HAUSFELD LLP 
1700 K Street, Suite 650 
Washington, DC 20006 
(202) 540-7200 
(202) 540-7201 (fax) 
l11hausfeld@hausfeldllp.col11 

Stephen D. Susman 
SUSMAN GODFREY LLP 
654 Madison Avenue, 5th Floor 
New York, NY 10065-8404 
(212) 336-8330 
(212) 336-8340 (fax) 
SSusman@SusrnanGodfrey.col11 
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UNITED STATES DISTRICT COURT 
IN THE EASTERN DISTRICT OF PENNSYLVANIA 

IN RE: PROCESSED EGG PRODUCTS 
ANTITRUST LITIGATION 

THIS DOCUMENT APPLIES TO 
ALL DIRECT PURCHASER ACTIONS 

MDLNo.2002 
Case No: 08-md-02002 

[PROPOSED] ORDER GRANTING PRELIMINARY APPROVAL OF PROPOSED 
SETTLEMENT WITH DEFENDANTS IDLLANDALE FARMS, PA., INC. AND 

HILLANDALE-GETTYSBURG, L.P., CERTIFYING THE CLASS FOR PURPOSES OF 
SETTLEMENT, AND GRANTING LEAVE TO FILE MOTION FOR ATTORNEY'S 

FEES, REIMBURSEMENT OF EXPENSES, AND INCENTIVE AWARDS FOR CLASS 
REPRESENTATIVES 

It is hereby ORDERED AND DECREED as follows: 

1. The motion of Direct Purchaser Plaintiffs for preliminw.'y approval of the 

proposed settlement, which Defendants Hillandale Farms ofPa., filC. and Hillandale-Gettysbul'g, 

L.P. (collectively referred to herein as "the Hillandale/Gettysburg Defendants") do not oppose, is 

hereby GRANTED. 

2. The COUlt finds that the proposed settlement with the Hillandale/Gettysburg 

Defendants, as set fOlth in the settlement Agreement, subject to final determination following an 

approved form of and plan for notice and a Faimess Hearing, I has been negotiated at ann's 

length by qualified counsel, falls within the range of reasonableness and is sufficiently fair, 

reasonable and adequate to the following settlement class (the "Settlement Class"), for settlement 

purposes only: 

I The capitalized terms used in this Order that are defined in the settlement Agreement 
are, unless othelwise defined herein, used in this Order as defined in the Agreement. 
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All persons and entities that purchased Shell Eggs or Egg Products in the United States 
directly from any Producer, including any Defendant, during the Class Period from 
JanualY 1, 2000 through the date on which the Court enters an order preliminarily 
approving the Agreement and ce1tifying a Class for Settlement purposes. 

a.) Shell Egg SubClass 

All individuals and entities that purchased Shell 
Eggs in the United States directly from any 
Producer, including any Defendant, during the Class 
Period from January 1, 2000 through the date on 
which the Court enters an order preliminarily 
approving the Agreement and certifying a Class for 
Settlement purposes. 

b.) Egg Products SubClass 

All individuals and entities that purchased Egg 
Products produced from Shell Eggs in the United 
States directly from any Producer, including any 
Defendant, during the Class Period from J anuaty 1, 
2000 tlu'ough the date on which the COUlt enters an 
order preliminarily approving the Agreement and 
celtifying a Class for Settlement purposes. 

Excluded from the Class and SubClasses are Defendants, Other Settling Defendants, and 
Producers, and the parents, subsidiaries and affiliates of Defendants, Other Settling 
Defendants, and Producers, all govenunent entities, as well as the Court and staff to 
whom this case is assigned, and any member of the COtllt's or staff's immediate family. 

3. For purposes of settlement and on the basis of the entire record before the Court, 

the COtllt finds that the Settlement Class fully complies with the requirements of Federal Rule of 

Civil Procedure 23. Specifically, the Court finds: (1) the Settlement Class is so numerous that 

joinder of all members is impracticable; (2) there are questions of law or fact common to the 

Settlement Classes; (3) the claims or defenses of the representative palties are typical of the 

claims or defenses of the Settlement Classes; and (4) the representative patties will fairly and 

adequately protect the interests ofthe class. Additionally, for purposes of settlement, the Court 

2 
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finds that Federal Rule of Civil Procedure 23(b)(3) is also met and that there are questions oflaw 

or fact common to class members which predominate over any questions affecting only 

individual members, and that a class action is superior to other available methods for fairly and 

efficiently adjudicating the controversy. In accordance with the holding in In re Community Bank 

a/Northern Virginia, 418 F.3d 277,306 (3d Cir. 2005), this Court makes no detellninatioll 

conceming the manageability of tIns action as a class action if it were to go to trial. 

4. Plaintiffs T.K. Ribbing's Family Restaurant, LLC; Eby-Brown Company LLC; 

Goldberg and Solovy Foods, Inc.; Karetas Foods, Inc.; Nussbaum-SF, Inc.; Somerset Industries, 

Inc.; Wixon, Inc.; Jolm A. Lisciandro d/b/a/ Lisciandro ' s Restaurant, and SensoryEffects Flavor 

Co. d/b/a Sensory Effects Flavor Systems (collectively, "Plaintiffs"), will serve as Class 

Representatives on behalf of the Settlement Class. 

5. The COUlt confirms the appointment of Class Counsel for purposes of the 

Settlement Class as the law firms Weinstein Kitchenoff & Asher LLC, 1845 Walnut Street, Suite 

1100, Philadelphia, PA 19103; Hausfeld LLP, 1700 K StreetNW, Suite 650, Washington, DC 

20006; Bemstein Liebhard LLP, 10 East 40th Street, 22nd Floor, New York, NY 10016; and 

Susman Godfrey, 654 Madison Avenue, 5th Floor, New York, NY 10065. 

6. Direct Purchaser Plaintiffs' request for leave to file a motion for attomeys' fees 

and litigation expenses is hereby approved. Such motion shall be filed in accordance with the 

schedule set forth in this Comt's Order Granting PreliminalY Approval of the Proposed Second 

Amendment to Settlement Agreement Between Direct Purchaser Plaintiffs and Sparboe Farms, 

Inc. and Approving the Parties' Notice Plan. Class Counsel shall also provide for notice to the 

Class of such motion in accordance with that Order. 

3 

Case 2:08-md-02002-GP   Document 1199-3   Filed 06/01/15   Page 36 of 47



Case 2:08-md-02002-GP   Document 1093-2   Filed 11/21/14   Page 37 of 47

7. The Court will hold a Fairness Hearing to detennine whether the proposed 

settlement is fair, reasonable, and adequate and whether it should be finally approved by the 

Court. 

BY THE COURT: 

Gene E.K. Pratter 
United States District Judge 

Date:-:-______ _ 

4 
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Exhibit B 
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Citibank Preferred Custody Services 

Agreement 
Between 

Citibank, N. A. 
as 'Escrow Agent' 

and 

Hillandale Farms ofPa., Inc. and Hillandale
Gettysburg, L.P. 
("Settling Defendants") 

and 

Bell1stein Liebhard LLP, Hausfeld LLP, 
Susman Godfrey LLP, and Weinstein 
Kitchenoff & Asher LLC as Interim Co
Lead Counsel for Direct Purchaser 
Plaintiffs 

("Interim Co-Lead Counsel") 

(Account Number) 
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Citibank Escrow Agent Custody Account 

THIS ESCROW AGREEMENT is made this 22nd day of October 2014 between/among 
between Hillandale Farms ofPa., Inc. and Hillandale-Gettysburg, L.P. (collectively 
referred to herein as the "Settling Defendants"), Bernstein Liebhard LLP, Hausfeld LLP, 
Susman Godfrey LLP, and Weinstein Kitchenoff & Asher LLC (together, the "Interim 
Co-Lead Counsel" herein), and CITIBANK, N.A. (the "Escrow Agent" or "Citibank" 
herein). 

Pursuant to that certain Settlement Agreement, dated as of October 22, 2014, by and 
between Settling Defendants and Interim Lead Co-Counsel (the "Settlement 
Agreement"), the above-named parties appoint said Escrow Agent, with the attendant 
duties and responsibilities, and upon the terms and conditions provided in Schedule A 
annexed hereto and made a part hereof. Capitalized terms used but not defined herein 
shall have the meaning set forth in the Settlement Agreement. 

ARTICLE FIRST: The above-named pat1ies agree that the following provisions shall 
control with respect to the rights, duties, liabilities, privileges and immunities of the 
Escrow Agent: 

a) The Escrow Agent shall neither be responsible for or under, nor chargeable with 
knowledge of, the terms and conditions of any other agl'eement, instrument or 
document executed between/among the parties hereto, except as may be 
specifically provided in Schedule A annexed hereto. This Escrow Agreement sets 
forth all of the obligations of the Escrow Agent, and no additional obligations 
shall be implied from the terms of this Escrow Agreement or any other agreement, 
instrument or document. 

b) The Escrow Agent, acting in good faith, may act in reliance upon any instructions, 
notice, certification, demand, consent, authorization, receipt, power of attorney or 
other writing delivered to it and signed by an authorized signer for each of the 
four Interim Co-Lead Counsel firms and counsel for the Settling Defendants, 
collectively. The Escrow Agent may, in good faith, act in reliance upon any 
signature believed by it to be genuine, and to be the signature of a duly authorized 
person. 

c) After adjudication by the COUlt presiding over the Egg Products Antitrust 
Litigation, Interim Co-Lead Counsel, acting solely on behalf of Class Plaintiffs, 
agree to reimburse the Escrow Agent on demand for, and to indemnify and hold 
the Escrow Agent harmless against and with respect to, any and all loss, liability, 
damage or expense (including, but without limitation, attorneys' fees, costs and 
disbursements) that the Escrow Agent may suffer or incur in connection with this 
Escrow Agreement and its performance hereunder or in connection herewith, 
except to the extent such loss, liability, damage or expense arises from its willful 
misconduct or gross negligence. 
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d) The Escrow Agent shall be entitled to compensation for services rendered 
pursuant to this Escrow Agreemcnt as provided in Schedule B attached hereto. In 
addition, if the Escrow Agent is required to engage the services of legal counsel 
due to uncertainty about the Escrow Agent's obligations under this Escrow 
Agreement and, if the court presiding over the Egg Products Antitrust Litigation 
determines that such consultation was reasonable and warranted due to the 
uncertainty, the Escrow Agent shall be entitled to reimbUl'sement fi'om Interim 
Co-Lead Counsel for the payment of the reasonable fees and expenses of the 
Escrow Agent's counsel. 

e) The Escrow Agent shall open and maintain a separate and distinct escrow account 
set apart fi'om the Escrow Agent's assets as provided in Section I of Schedule A. 
The Escrow Agent shall be under no duty to give the property held in escrow by it 
hereunder any greater degree of care than it gives its own similar property. 

f) The Escrow Agent shall invest the property held in escrow in such a manner as 
directed in Section III of Schedule A annexed hereto, which may include deposits 
in Citibank and money market mutual funds advised, serviced or made available 
by Citibank or its affiliates even though Citibank or its affiliates may receive a 
benefit 01' profit therefrom. The Escrow Agent and any of its affiliates are 
authorized to act as counterparty, principal, agent, broker or dealer while 
purchasing or selling investments as specified herein. The Escrow Agent and its 
affiliates are authorized to receive, directly or indirectly, fees or other profits 01' 

benefits for each service, task 01' function performed, in addition to any fees as 
specified in Schedule B hereof, without any requirement for special accounting 
related thereto. 

The parties to this Escrow Agreement acknowledge that non-deposit 
investment products are not obligations of, or guaranteed, by 
CitibanklCitigroup no.' any of its affiliates; are not FDIC insured; and are 
subject to investment risl{s, including the possible loss of principal amount 
invested. Only deposits in the Uuited States are subject to FDIC insuJ'ance. 

g) The Escrow Agent shall have no obligation to invest or reinvest the property held 
in escrow on the day of deposit if all or a portion of such property is deposited 
with the Escrow Agent after 11 :00 AM Eastern Time on the day of deposit. 
Instructions to invest or reinvest that are received after 11 :00 AM Eastern Time 
will be treated as if received on the following business day in New York. The 
Escrow Agent shall have the power to sell or liquidate the foregoing investments 
whenever the Escrow Agent shall be required to distribute amounts fi'om the 
escrow propelty pursuant to the terms of this Escrow Agreement. Requests or 
instructions received after 11 :00 AM Eastern Time by the Escrow Agent to 
liquidate all or any portion of the escrowed property will be treated as if received 
on the following business day in New York. The Escrow Agent shall have no 
responsibility for any investment losses resulting fi'om the investment, 
reinvestment or liquidation of the escrowed propelty, as applicable, provided that 
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the Escrow Agent has made such investment, reinvestment 01' liquidation of the 
escrowed property in accordance with the terms, and subject to the conditions, of 
this Escrow Agreement. 

h) In the event of any disagreement between/among any of the parties to this Escrow 
Agreement, 01' between/among them or either 01' any of them and any other 
person, resulting in adverse claims or demands being made in connection with the 
subject matter of the Escrow, or in the event that the Escrow Agent, in good faith, 
is in doubt as to what action it should take hereunder, the Escrow Agent may, at 
its option, refuse to comply with any claims or demands on it, or refuse to take 
any other action hereunder, so long as such disagreement continues 01' such doubt 
exists, and in any such event, the Escrow Agent shall not become liable in any 
way 01' to any person for its failure 01' refusal to act, and the Escrow Agent shall 
be entitled to continue so to refrain from acting until (i) the rights of all parties 
shall have been fully and finally adjudicated by the court presiding over the Egg 
Products Antitrust Litigation, 01' (ii) all differences shall have been adjusted and 
all doubt resolved by agreement among all of the interested persons, and the 
Escrow Agent shall have been notified thereof in writing signed by all such 
persons. The Escrow Agent shall have the option, after 30 calendar days' notice 
to the other patties of its intention to do so, to file an action in interpleader 
requiring the patties to answer and litigate any claims and rights among 
themselves. The fights of the Escrow Agent under this paragraph are cumulative 
of all other rights which it may have by law 01' otherwise. 

i) The Escrow Agent is authorized, for any securities at any time held hereunder, to 
register such securities in the name of its nominee(s) 0)' the nominees of any 
securities depository, and such nominee(s) may sign the name of any of the 
parties hereto to whom 0)' to which such securities belong and guarantee such 
signature in order to transfer, 01' in order to certify ownership of such securities to 
tax 01' other governmental authorities. 

j) Notice to the parties shall be given as provided in Section VI of Schedule A 
annexed hereto. 

ARTICLE SECOND: The Escrow Agent shall make payments of income earned on the 
escrowed property as provided in Section IV of Schedule A annexed hereto. Each such 
payee shall provide to the Escrow Agent an appropriate W-9 form for tax identification 
number certification 01' a W-8 form for non-resident alien certification. The Escrow 
Agent shall be responsible only for income reporting to the Internal Revenue Service 
with respect to income earned on the escrowed propetty. 

ARTICLE THIRD: The Escrow Agent may, in its sale discretion, resign and terminate 
its position hereunder at any time following 30 calendar days' written notice to the patties 
to the Escrow Agreement herein. The Escrow Agent may be removed as such at any time 
upon 30 calendar days' written notice to Escrow Agent by Settling Defendants and 
Interim Co-Lead Counsel, jointly. Any such resignation or removal shall terminate all 
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obligations and duties of the Escrow Agent hereunder except the obligation to cooperate 
with the parties hereto to transfer the funds held in escrow to a successor escrow agent of 
their joint choosing. On the effective date of such resignation or removal, the Escrow 
Agent shull deliver this Escrow Agreement together with any and all related instruments 
or documents to any successor Escrow Agent agreeable to the parties, subject to this 
Escrow Agreement herein. If a successor Escrow Agent has not been appointed prior to 
the expiration of 30 calendar days following the date of the notice of such resignation or 
removal, the then acting Escrow Agent may petition any court of competent jurisdiction 
for the appointment of a successor Escrow Agent, or other appropriate relief. Any such 
resulting appointment shall be binding upon all of the parties to this Escrow Agreement. 

ARTICLE FOURTH: The Escrow Agent shall receive the fees provided in Schedule B 
annexed hereto. The Escrow agent shall not debit the Escrowed Funds for any charge for 
its fees or its costs and expenses, until it shall have received a copy of an order issued by 
the Court, approving the amount of fees, costs and expenses to which it is entitled. Fees 
and expenses of the Escrow agent charged against the Escrowed Funds shall, to the extent 
possible, be paid out of interest earned. Once fees have been paid, no recapture or rebate 
will be made by the Escrow Agent. 

ARTICLE FIFTH: Any modification of this Escrow Agreement or any additional 
obligations assumed by any party hereto shall be binding only if evidenced by a writing 
signed by each of the parties hereto. 

ARTICLE SIXTH: In the event funds transfer instl'Uctions are given (other than in 
writing at the time of execution of this Escrow Agreement), whether in writing, by 
telecopier or othelwise, the Escrow Agent is authorized to seek confirmation of such 
instructions by telephone call back to the person or persons designated in Schedllie A 
annexed hereto, and the Escrow Agent may rely upon the confirmations of anyone 
purporting to be the person or persons so designated. To assure accuracy of the 
instructions it receives, the Escrow Agent may record such call backs. If the Escrow 
Agent is unable to verify the instl'Uctions, or is not satisfied with the verification it 
receives, it will not execute the instruction until all issues have been resolved. The 
persons and telephone numbers for call backs may be changed only in writing actually 
received and acknowledged by the Escrow Agent. The parties agree to notifY the Escrow 
Agent of any errors, delays or other problems within 30 calendar days after receiving 
notification that a transaction has been executed. If it is determined that the transaction 
was delayed or erroneously executed as a result of the Escrow Agent's enol', the Escrow 
Agent's sole obligation is to payor refund such amounts as may be required by applicable 
law. In no event shall the Escrow Agent be responsible for any incidental or 
consequential damages. Any claim for interest payable will be at the Escrow Agent's 
published savings account rate in effect in New York, New York. 

ARTICLE SEVENTH: This Escrow Agt'eement shall be governed by the law of the 
State of New York in all respects. The United States District Court for the Eastern 
District of Pennsylvania ("the Court"), the court presiding over the Egg Products 
Antitrust Litigation, has continuing jurisdiction over the Escrow Agreement, the Escrow 
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Account, and the Escrow Funds. The patiies hereto irrevocably and unconditionally 
submil lo the Court's jurisdiction in conncction with any proceedings commenced 
regarding this Escrow Agreement, including but not limited to, any interpleader 
proceeding 01' proceeding for the appointment of a successor escrow agent the Escrow 
Agent may commence pursuant to this Agreement, and all patiies irrevocably submit to 
the jurisdiction of the Court for the determination of all issues in such proceedings, 
without regard to any principles of conflicts of laws, and irrevocably waive any objection 
to venue of inconvenient forum. 

ARTICLE EIGHTH: This Escrow Agreement may be executed in one 01' more 
counterparts, each of which counterpalis shall be deemed to be an original and all of 
which counterpalis, taken together, shall constitute but one and the same agreement. 
Facsimile signatures on counterparts of this Escrow Agreement shall be deemed original 
signatures with all rights accruing thereto. 

ARTICLE NINTH: The Escrow Agent shall not incur any liability for not performing 
any act 01' fulfilling any obligation hereunder by reason of any occurrence beyond its 
control (including, but not limited to, any provision of any present or future law or 
regulation 01' any act of any governmental authority, any act of God or war 01' terrorism, 
or the unavailability of the Federal Reserve Bank wire services 01' any electronic 
communication facility). 

ARTICLE TENTH: No printed 01' other material in any language, including 
prospectuses, notices, repOlis, and promotional material which mentions "Citibank" by 
name or the rights, powers, 01' duties of the Escrow Agent under this Agreement shall be 
issued by any other parties hereto, or on such party's behalf, without the prior written 
consent ofthe Escrow Agent. 

[The remainder of this page is blank.] 
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In witness whereof the parties have executed this Agreement as of the date fil'st above 
written. 

CITm 

Bernstein Liebllard LLP as Interim Co-Lead Counsel 

By: ~ 
----------~------~------~--_r---

Title: Partner, Bernstein Liebhard LLP 

Date: October 22,2014 

Hausfeld LLP as Interim Co-Lead Counsel 

By: 
~----~--~~~-------------

Title: Partner, Hausfeld LLP 

Date: October 22, 2014 
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Susman Godfrey LLP as Interim Co-Lead Counsel 

By: ML) 
--------------~------------

Title: Pal'tnel', Susman Godfrey LLP 

Date: October 22, 2014 

Weinstein Kitchenoff & Asher LLC as Intel'im Co-Lead Counsel 

By: --------------------------------
Title: Partner, Weinstein Kitchenoff & Asher LLC 

Date: October 22, 2014 
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SEC Shareholder Disclosure Rule 14b-2: SEC Rule 14b-2 directs us to contact you to 
request authorization to provide your name, address and share position with respect to the 
referenced account to requesting companies whose stock you have voting authority over. 
Under the Rule, we must make the disclosures for accounts opened after December 28, 
1986, if requested, unless you specifically object to disclosure. Hence, failure to respond 
will be deemed consent to disclosure. Thank you for assisting us in complying with this 
SEC rule. 

DYes, we are authorized to release your name, address and share positions 
o No, we are not authorized to release your name, address and share positions. 

(Signa/lire) 

Reference Account No.: -------------------

Citibank Preferred Custody Services - Escrow Agent Accollnt 
(Ci 20010 Citibnnk. N.A. 
Version 20 I 0 

(Dnf') 
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QUESTIONS?  CALL 1 (866) 881-8306 OR VISIT  WWW.EGGPRODUCTSSETTLEMENT.COM 
1 

UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

If you purchased Shell Eggs or Egg Products, produced in the United States directly from any Producer from 
January 1, 2000 through December 19, 2014, you could be a Class Member in a proposed class action settlement. 

YOUR LEGAL RIGHTS ARE AFFECTED WHETHER OR NOT YOU ACT. 
PLEASE READ THIS NOTICE CAREFULLY. 

The purpose of this notice is to inform you that Plaintiffs in the In re Processed Egg Products Antitrust Litigation reached 
settlements with Defendants NuCal Foods, Inc., Hillandale Farms of Pa., Inc., and Hillandale-Gettysburg, L.P., together 
with their past and present parents, subsidiaries, and affiliates. If you fall within the definition of the “Settlement Class” as 
defined herein, you will be bound by the settlements unless you expressly exclude yourself in writing pursuant to the 
instructions below. This notice is also to inform you of the nature of the action and of your rights in connection with it. 

A federal court authorized this notice. This is not a solicitation from a lawyer. 

This notice is not an expression by the Court of any opinion as to the merits of any of the claims or defenses asserted by 
either side in this case. This notice is intended merely to advise you of the settlement with NuCal Foods, Inc. (“NuCal”), 
Hillandale Farms of Pa., Inc. (“Hillandale Pa.”), and Hillandale-Gettysburg, L.P. (“Hillandale-Gettysburg”) (collectively 
the “NuCal and Hillandale/Gettysburg Settlements”), and of your rights with respect to the settlements, including, but not 
limited to, the right to remain a member of these Settlement Classes or to exclude yourself from them. These rights and 
options, and the deadlines to exercise them, are explained in this notice. 

 

YOUR LEGAL RIGHTS AND OPTIONS REGARDING THE NUCAL AND HILLANDALE/GETTYSBURG 
SETTLEMENTS: 

TAKE NO ACTION 
 

You will receive the non-monetary benefits of the NuCal and 
Hillandale/Gettysburg Settlements and give up the right to sue NuCal, 
Hillandale Pa., Hillandale-Gettysburg, Hillandale Farms East, Inc., and 
Hillandale Farms, Inc., with respect to the claims asserted in this case.   

You may be eligible to submit a claim at a later date to receive money 
from these settlements.    

EXCLUDE YOURSELF FROM THE 
NUCAL OR 
HILLANDALE/GETTYSBURG 
SETTLEMENT CLASSES BY FIRST-
CLASS MAIL POSTMARKED BY, OR 
PRE-PAID DELIVERY SERVICE TO BE  
HAND-DELIVERED BY, 
MAY 22, 2015 

This is the only option that allows you to ever be a part of any other 
lawsuit against NuCal, Hillandale Pa., Hillandale-Gettysburg, 
Hillandale Farms East, Inc., or Hillandale Farms, Inc., with respect to 
the claims asserted in this case. You will not become a member of the 
Settlement Classes. If you exclude yourself, you will be able to bring a 
separate lawsuit against NuCal, Hillandale Pa., Hillandale-Gettysburg, 
Hillandale Farms East, Inc., or Hillandale Farms, Inc., with respect to 
the claims asserted in this case.  

OBJECT TO THE NUCAL OR 
HILLANDALE/GETTYSBURG 
SETTLEMENTS BY FIRST-CLASS 
MAIL POSTMARKED BY, OR PRE-
PAID DELIVERY SERVICE TO BE 
HAND-DELIVERED BY, MAY 22, 2015 

You will remain a member of the NuCal and Hillandale/Gettysburg 
Settlement Classes, but you also have the right to comment on the 
terms of the Settlements.   

GO TO THE FAIRNESS HEARING ON 
JUNE 22, 2015 AFTER FILING A 
TIMELY OBJECTION TO THE NUCAL 
OR HILLANDALE/GETTYSBURG 
SETTLEMENTS 

If you file a timely objection, you may speak in Court about the 
fairness of the NuCal or Hillandale/Gettysburg Settlements.  
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QUESTIONS?  CALL 1 (866) 881-8306 OR VISIT  WWW.EGGPRODUCTSSETTLEMENT.COM 
2 

ABOUT THIS NOTICE & LITIGATION 

1. Why did I receive this notice? 

This legal notice is to inform you of the NuCal and Hillandale/Gettysburg Settlements that have been reached in the class 
action lawsuit, In re Processed Egg Products Antitrust Litigation, Case No. 08-md-02002, pending in the United States 
District Court for the Eastern District of Pennsylvania. You are being sent this notice because you have been identified as 
a potential customer of one or more of the Defendants in the lawsuit. 

2. What is this lawsuit about? 

In this lawsuit, Plaintiffs allege that Defendants, certain Producers of Shell Eggs and Egg Products, conspired to decrease 
the supply of eggs. Plaintiffs allege that this supply conspiracy limited, fixed, raised, stabilized, or maintained the price of 
eggs, which caused direct purchasers to pay more for eggs than they would have otherwise paid. The term “eggs” refers to 
both Shell Eggs and Egg Products (which are eggs removed from their shells for further processing into a dried, frozen, or 
liquid form), but do not include specialty Shell Eggs, such as cage-free, organic, or nutritionally enhanced eggs, eggs used 
for growing, or Egg Products produced from such eggs. 

In the fall and winter of 2008, lawsuits were filed in several federal courts generally alleging this conspiracy to depress 
egg supply. On December 2, 2008, the Judicial Panel on Multidistrict Litigation transferred those cases for coordinated 
proceedings before the Honorable Gene E. K. Pratter, United States District Judge in the United States District Court for 
the Eastern District of Pennsylvania. On January 30, 2009, Plaintiffs filed their first consolidated amended complaint 
alleging a wide-ranging conspiracy to fix egg prices that injured direct egg purchasers.1 In December 2009, Plaintiffs filed 
their second consolidated amended complaint adding new allegations against the Defendants. On September 26, 2011, the 
Court dismissed claims against certain defendants, but permitted Plaintiffs to proceed against all other Defendants.  
Plaintiffs filed their third consolidated amended class action complaint on January 4, 2013. On August 23, 2013, the Court 
dismissed claims under the third amended complaint for damages incurred by the class prior to September 24, 2004.  
Claims for damages incurred after that date are proceeding. 

To date, twelve defendants have settled with Plaintiffs in this matter, as described below:  

The Sparboe Settlement. On June 8, 2009, Plaintiffs and Defendant Sparboe Farms Inc. (“Sparboe”) reached a 
settlement. A Notice dated July 15, 2010 regarding the Sparboe Settlement was sent to potential Class Members in 
September 2010. The original Sparboe Settlement Agreement released all claims arising from this action between January 
1, 2000 and June 8, 2009 in exchange for cooperation that substantially assisted Plaintiffs in prosecuting the claims in this 
Action. The Sparboe Agreement was finally approved by the Court on July 16, 2012. Since that time, Plaintiffs and 
Sparboe have amended the Sparboe Agreement two times. It was first amended to expand the Class Period from January 
1, 2000 through October 23, 2009, to include claims arising from this action between October 24, 2009 and February 28, 
2014 (“First Sparboe Amendment”). A Notice dated February 28, 2014 regarding the First Sparboe Amendment was sent 
to potential Class Members in April 2014. The Court approved the First Sparboe Amendment on October 10, 2014. The 
Sparboe Agreement was amended a second time to expand the Class Period from January 1, 2000 through February 28, 
2014, to include claims arising from this action between March 1, 2014 and July 30, 2014 (“Second Sparboe 
Amendment”). A notice dated July 30, 2014 regarding the Second Sparboe Amendment was sent to potential Class 
Members in October 2014.  

The Moark Settlement. Plaintiffs and Defendants Moark, LLC, Norco Ranch, Inc., and Land O’Lakes, Inc. (“Moark 
Defendants”) entered into a settlement on May 21, 2010 providing $25 million to a fund to compensate Class Members 
and substantial cooperation to assist Plaintiffs in pursuing their claims against the remaining Defendants. Notice of the 
Moark Agreement was sent to potential Class Members in September 2010. The Court approved the Moark Settlement on 
July 16, 2012, and checks were mailed to eligible Moark Settlement Class Members on July 3, 2013.  

  

                                                        
 1 This lawsuit alleges injuries to direct egg purchasers only, that is, entities or individuals who bought eggs directly from egg Producers. A separate case is 
pending wherein the plaintiffs allege a wide-ranging conspiracy to fix egg prices that injured indirect egg purchasers. An indirect egg purchaser buys eggs from a direct 
purchaser of eggs or another indirect purchaser. 
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The Cal-Maine Settlement.  Plaintiffs and Defendant Cal-Maine Foods, Inc. (“Cal-Maine”) entered into a settlement on 
August 2, 2013, to provide $28 million to a fund to compensate Class Members and substantial cooperation to assist 
Plaintiffs in pursuing their claims against the remaining Defendants.  A Notice dated February 28, 2014 regarding the Cal-
Maine Settlement was sent to potential Class Members in April 2014.  The Court approved the Cal-Maine Settlement on 
October 10, 2014.  

The NFC Settlement. Plaintiffs and Defendant National Food Corporation (“NFC”) entered into a settlement agreement 
on March 28, 2014 to provide $1 million to a fund to compensate Class Members and substantial cooperation to assist 
Plaintiffs in pursuing their claims against the remaining Defendants. A notice dated July 30, 2014 regarding the NFC 
Settlement was sent to potential Class Members in October 2014. 

The Midwest Settlement. Plaintiffs and Defendant Midwest Poultry Services, LP (“Midwest”) entered into a settlement 
on March 31, 2014 to provide $2.5 million to a fund to compensate Class Members and substantial cooperation to assist 
Plaintiffs in pursuing their claims against the remaining Defendants. A notice dated July 30, 2014 regarding the Midwest 
Settlement was sent to potential Class Members in October 2014. 

The UEP/USEM Settlement.  Plaintiffs and Defendants United Egg Producers (“UEP”) and United States Egg Marketers 
(“USEM”) entered into a settlement agreement on May 21, 2014 to provide $500,000 to a fund to compensate Class 
Members and substantial cooperation to assist Plaintiffs in pursuing their claims against the remaining Defendants. A 
notice dated July 30, 2014 regarding the UEP/USEM Settlement was sent to potential Class Members in October 2014.  

The NuCal Settlement. Plaintiffs and Defendant NuCal Foods, Inc. (“NuCal”) entered into a settlement agreement on 
August 1, 2014 to provide $1,425,000 to a fund to compensate Class Members and substantial cooperation to assist 
Plaintiffs in pursuing their claims against the remaining Defendants.  

The Hillandale/Gettysburg Settlement. Plaintiffs and Defendants Hillandale Farms of Pa., Inc. (“Hillandale Pa.”), and 
Hillandale-Gettysburg, L.P. (“Hillandale-Gettysburg”) (collectively the “Hillandale/Gettysburg Defendants”) entered into 
a settlement agreement on October 22, 2014 to provide $3,000,000 to a fund to compensate Class Members and limited 
cooperation to assist Plaintiffs in pursuing their claims against the remaining Defendants. 

The Court will hold a Fairness Hearing on May 6, 2015 to consider whether to approve the Midwest, NFC and 
UEP/USEM Settlements and the Second Sparboe Amendment. 

Plaintiffs represent both themselves (the named plaintiffs) and the entire Class of direct purchasers of Shell Eggs and Egg 
Products across the United States. Plaintiffs brought this lawsuit as a class action because they believe, among other 
things, that a class action is superior to filing individual cases and that the claims of each member of the class present and 
share common questions of law and fact. Plaintiffs claim that Defendants’ actions violated the Sherman Antitrust Act, a 
federal statute that prohibits any agreement that unreasonably restrains competition. The alleged agreement was to reduce 
the overall supply of eggs in the United States from the year 2000 to the present. Plaintiffs allege that Defendants and 
unnamed co-conspirators controlled the egg supply through various methods that were all part of a wide-ranging 
conspiracy. These methods allegedly include, but are not limited to, agreements to limit or dispose of hen flocks, a pre-
textual animal welfare program that was a cover to further reduce egg supply, agreements to export eggs in order to 
remove eggs from the domestic supply, and the unlawful coercion of producers and customers to ensure compliance with 
the conspiracy. Plaintiffs allege that by collectively agreeing to lower the supply of eggs, Defendants caused Shell Egg 
and Egg Product prices to be higher than they otherwise would have been. NuCal, Hillandale Pa., Hillandale-Gettysburg, 
and the other Defendants deny all of Plaintiffs’ allegations. 

The Defendants remaining in this case include: Michael Foods, Inc.; Rose Acre Farms, Inc.; Ohio Fresh Eggs, LLC; 
Daybreak Foods, Inc.; and R.W. Sauder, Inc. 
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THE NUCAL AND HILLANDALE/GETTYSBURG SETTLEMENTS 

3. Who is included in the NuCal and Hillandale/Gettysburg Settlements? 

NuCal and the Hillandale/Gettysburg Defendants entered into separate Settlement Agreements with Plaintiffs, but both 
agreements include the same Class definition. For purposes of these Agreements, the Settlement Class is defined as 
follows: 

All persons and entities that purchased Shell Eggs and Egg Products in the United States directly from any 
Producer, including any Defendant, during the Class Period from January 1, 2000 through December 19, 
2014. 

Excluded from the Settlement Class are: 

a. NuCal, Hillandale Pa., and Hillandale-Gettysburg, the Defendants that remain in the case, prior Settling 
Defendants (Moark Defendants, Sparboe, Cal-Maine, NFC, Midwest, UEP, and USEM), and their 
respective parents, subsidiaries and affiliates; 

b. Egg Producers, defined as any person or entity that owns, contracts for the use of, leases, or otherwise 
controls hens for the purpose of producing eggs for sale, and the parents, subsidiaries, and affiliated 
companies of such Producers; 

c. All government entities, as well as the Court and staff to whom this case is assigned, and any member of 
the Court’s or staff’s immediate family.   

d. Purchases of “specialty” Shell Eggs (certified organic, nutritionally enhanced, cage-free, free-range, and 
vegetarian-fed types), purchases of Egg Products produced from specialty Shell Eggs, and purchases of 
“hatching” Shell Eggs (used by poultry breeders to produce breeder stock or growing stock for laying 
hens or meat), and any person or entity that purchased exclusively specialty or hatching eggs. 

Persons or entities that fall within the definition of the Settlement Class and do not exclude themselves will be bound by 
the terms of the Settlement Agreements.2 
 
4. Why are there Settlements with NuCal and the Hillandale/Gettysburg Defendants and what do they provide? 

The NuCal Settlement. Plaintiffs and Defendant NuCal Foods, Inc. (“NuCal”) began substantive settlement discussions 
in January 2014. Those discussions continued on an intermittent basis through April 2014, when NuCal shared its 
unaudited financial statements with Plaintiffs. After extensive arm’s-length negotiations, in May 2014 NuCal and 
Plaintiffs reached a settlement agreement in principle providing $1,425,000 to a fund to compensate Class Members. The 
parties executed a formal settlement agreement on August 1, 2014. The settlement amount was based primarily on 
NuCal’s financial condition and its sales data. Under the settlement, NuCal also will provide information concerning 
NuCal’s knowledge of the facts relating to documents, witnesses, meetings, communications, conduct and events at issue 
in the Action, and as many as two witnesses to testify at trial. It is the opinion of Plaintiffs’ attorneys that these 
nonmonetary benefits will materially assist Plaintiffs in further analyzing and prosecuting this Action against the 
remaining Defendants. Pursuant to the terms of the NuCal Settlement, Plaintiffs will release NuCal from all pending 
claims. 

The Hillandale/Gettysburg Settlement. Plaintiffs and Defendants Hillandale Farms of Pa., Inc. (“Hillandale Pa.”), and 
Hillandale-Gettysburg, L.P. (“Hillandale-Gettysburg”) (collectively the “Hillandale/Gettysburg Defendants”) began 
substantive settlement discussions in the summer of 2014. After approximately four months of extensive arm’s-length 
negotiations, in September 2014 Plaintiffs and the Hillandale/Gettysburg Defendants reached an agreement in principle 
providing $3,000,000 to a fund to compensate Class Members. The broad terms of the settlement were memorialized in a 
binding term sheet on September 19, 2014. The parties executed a formal settlement agreement on October 22, 2014.  
Under the settlement, the Hillandale/Gettysburg Defendants will assist Plaintiffs in prosecuting this Action against the 

                                                        
 2 For both agreements, the Settlement Class consists of two subclasses. The first subclass, called the “Shell Egg Subclass,” is made up of “[a]ll individuals 
and entities that purchased Shell Eggs in the United States directly from any Producer, including any Defendant, during the Class Period from January 1, 2000 through 
December 19, 2014.” The second subclass, called the “Egg Products Subclass,” is comprised of “[a]ll individuals and entities that purchased Egg Products produced 
from Shell Eggs in the United States directly from any Producer, including any Defendant, during the Class Period from January 1, 2000 through December 19, 2014.”  
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remaining Defendants by authenticating documents. Pursuant to the terms of the Hillandale/Gettysburg Settlement, 
Plaintiffs will release Hillandale Pa. and Hillandale-Gettysburg, as well as Hillandale Farms East, Inc., and Hillandale 
Farms, Inc., from all pending claims. 

The NuCal and Hillandale/Gettysburg Settlements should not be taken as an admission by NuCal, Hillandale Pa., or 
Hillandale-Gettysburg of any allegation by Plaintiffs or of wrongdoing of any kind. These settlements are between 
Plaintiffs and NuCal, Hillandale Pa., and Hillandale-Gettysburg only; they do not affect any of the remaining non-settling 
Defendants, against whom this case continues. Finally, the Court ordered that Plaintiffs shall provide notice of the NuCal 
and Hillandale/Gettysburg Settlements to all members of the Settlement Class who can be identified through reasonable 
effort. 
 
5. When will the NuCal and Hillandale/Gettysburg Settlement Funds be distributed? 

At an appropriate time, possibly in conjunction with future settlements, Plaintiffs’ Counsel may propose, subject to the 
Court’s approval, a plan to allocate and distribute the NuCal and Hillandale/Gettysburg Settlement Funds, net of the costs 
of notifying the settlement class and administering the settlement, and any attorneys' fees, incentive awards and/or 
expense reimbursement awarded by the Court, among Settlement Class Members. It is common in cases like this one for 
the proceeds of settlements to be distributed on a pro rata basis among the members of the Class who timely and properly 
submit a valid Claim Form.  This was the approach proposed for distribution of the Cal-Maine Settlement Fund, as 
described in the Notice dated February 28, 2014. As part of the Court’s later consideration of any proposed plan of 
allocation and distribution, Settlement Class Members will have an opportunity to comment on and/or object to the 
proposed plan.  

Please keep all documentation that shows your purchases of Shell Eggs and Egg Products during the relevant time 
period for use in filing a claim later. Having documentation may be important to filing a successful claim. 
 
6. What is the effect of the Court’s final approval of the NuCal and/or Hillandale/Gettysburg Settlements? 

If the Court grants final approval, the NuCal and Hillandale/Gettysburg Settlements will be binding upon you and all other 
members of the Settlement Class. By remaining a part of the NuCal and/or Hillandale/Gettysburg Settlements, if 
approved, you will give up any claims against NuCal, and/or Hillandale Pa., Hillandale-Gettysburg, Hillandale Farms 
East, Inc., and Hillandale Farms, Inc., relating to the claims made or which could have been made in this lawsuit. By 
remaining a part of the Settlements, you will retain all claims against all other Defendants, named and unnamed. 

 
WHO REPRESENTS THE SETTLEMENT CLASSES AND HOW WILL THEY BE PAID? 

7.  Who represents the NuCal and Hillandale/Gettysburg Settlement Classes? 

The NuCal and Hillandale/Gettysburg Settlement Classes are represented by the following attorneys: 

Steven A. Asher 
WEINSTEIN KITCHENOFF & ASHER LLC 

1845 Walnut Street, Suite 1100 
Philadelphia, PA 19103 

Michael D. Hausfeld 
HAUSFELD LLP 

1700 K Street NW, Suite 650 
Washington, DC 20006 

Stanley D. Bernstein 
BERNSTEIN LIEBHARD LLP 
10 East 40th Street, 22nd Floor 

New York, NY 10016 

Stephen D. Susman 
SUSMAN GODFREY LLP 

560 Lexington Avenue, 15th Floor 
New York, NY 10022-6828 

8. How will the lawyers be paid? 

These attorneys and their respective firms are referred to as Class Counsel. The Court will decide how much Class 
Counsel will be paid. Class Counsel, in compensation for their time and risk in prosecuting the litigation on a wholly 
contingent fee basis, intend to apply to the Court for an award, from the NuCal and Hillandale/Gettysburg Settlement 
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Funds, of attorneys’ fees in an amount not to exceed 33 1/3% of $4,425,000, as well as the costs and expenses incurred 
(the “Fee Petition”), including fees and costs expended while providing notice to the Class. 

Class Counsel will file their Fee Petition on or before April 7, 2015.  The Fee Petition, which will identify the specific 
amount of fees and incentive awards requested and the expenses to be reimbursed, will be available on the settlement 
website, www.eggproductssettlement.com, on that date.  Any attorneys’ fees and reimbursement of costs will be awarded 
only as approved by the Court in amounts it determines to be fair and reasonable. 

If you are a Class Member and you wish to object to the Fee Petition, you may file with the Court an objection to the 
Petition in writing. In order for the Court to consider your objection, your objection must be sent according the 
instructions provided under Question No. 10.b below.    
 

FINAL FAIRNESS HEARING 

9. When and where will the Court hold a hearing on the fairness of the NuCal and Hillandale/Gettysburg 
Settlements? 

The Court has scheduled a “Fairness Hearing” at 10:00a.m. on June 22, 2015 at the following address: 

United States District Court 
James A. Byrne Federal Courthouse 

601 Market Street 
Philadelphia, PA 19106-1797 

The purpose of the Fairness Hearing is to determine whether the NuCal and Hillandale/Gettysburg Settlements are fair, 
reasonable, and adequate and whether the Court should enter judgment granting final approval of these Settlements. You 
do not need to attend this hearing. You or your own lawyer may attend the hearing if you wish, at your own expense. 
Please note that the Court may choose to change the date and/or time of the Fairness Hearing without further notice of any 
kind.  Class Members are advised to check www.eggproductssettlement.com for any updates. 
 

YOUR LEGAL RIGHTS AND OPTIONS 

10. How do I object to the NuCal and Hillandale/Gettysburg Settlements? 

a. If you are a member of the NuCal or Hillandale/Gettysburg Settlement Classes and you wish to participate in the 
Settlements but you object to, or otherwise want to comment on, any term of the Settlements (including the Fee 
Petition), you may file with the Court an objection by following the instructions below.  

b. In order for the Court to consider your objection to either the NuCal or Hillandale/Gettysburg Settlements, your 
objection must be sent by first-class mail postmarked by, or pre-paid delivery service to be hand-delivered by, 
May 22, 2015 to each of the following: 

The Court: 
United States District Court 

James A. Byrne Federal Courthouse 
601 Market Street 

Office of the Clerk of the Court, Room 2609 
Philadelphia, PA 19106-1797 

Counsel for Plaintiffs: 
Steven A. Asher 

WEINSTEIN KITCHENOFF 
 & ASHER LLC 

1845 Walnut Street, Suite 1100 
Philadelphia, PA 19103 

Counsel for NuCal (if objecting to 
the NuCal Settlement): 
William M. Goodman 

KASOWITZ, BENSON, TORRES & 
FRIEDMAN LLP 

101 California St. Suite 2300 
San Francisco, CA 94111 

Counsel for Hillandale/Gettysburg 
Defendants (if objecting to the 

Hillandale/Gettysburg Settlement): 
Wendelynne J. Newton 

BUCHANAN INGERSOLL & 
ROONEY PC 

One Oxford Center 
301 Grant St. 20th Floor 

Pittsburgh, PA 15219 
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Your objection(s) must be in writing and must provide evidence of your membership in the NuCal and 
Hillandale/Gettysburg Settlements Classes. The written objection should state the precise reason or reasons for the 
objection(s), including any legal support you wish to bring to the Court’s attention and any evidence you wish to 
introduce in support of the objection. You may file the objection(s) through an attorney.  You are responsible for any costs 
incurred in objecting through an attorney. 

If you are a member of the NuCal and Hillandale/Gettysburg Settlement Classes, you have the right to voice your 
objection to the NuCal and Hillandale/Gettysburg Settlements at the Fairness Hearing. In order to do so, you must follow 
all instructions for objecting in writing (as stated above). You may object in person and/or through an attorney. You are 
responsible for any costs incurred in objecting through an attorney. You need not attend the Fairness Hearing in order for 
the Court to consider your objection. 
 
11. How do I exclude myself from the Settlements? 

a. If you are a member of the NuCal and Hillandale/Gettysburg Settlement Classes and you do not wish to participate 
in one or more of those Settlements, the Court will exclude you if you request exclusion according to the instructions 
below.  

b. Your request(s) for exclusion must be sent by first-class mail postmarked by, or pre-paid delivery service to be 
hand-delivered by,3 May 22, 2015 to the following address: 

In re Processed Egg Products Antitrust Litigation– EXCLUSIONS 
c/o GCG, Claims Administrator 

P.O. Box 9476 
Dublin, OH 43017-4576 

Your written request should specify that you wish to be excluded from the NuCal and/or the Hillandale/Gettysburg 
Settlements. If you intend to bring your own lawsuit against NuCal, you should exclude yourself from the NuCal 
Settlement Class. If you intend to bring your own lawsuit against Hillandale Pa., Hillandale-Gettysburg, Hillandale Farms 
East, Inc., or Hillandale Farms, Inc., you should exclude yourself from the Hillandale/Gettysburg Settlement Class. 
If you remain in the Settlement Classes, it does not prejudice your right to exclude yourself from any other past, present, 
or future settlement class or certified litigation class in this case. 
 
12. What happens if I do nothing? 

If you do nothing, you will remain a member of the NuCal and Hillandale/Gettysburg Settlement Classes. As a member of 
these Settlement Classes, you will be represented by the law firms listed above in Question No. 7, and you will not be 
charged a fee for the services of such counsel and any other class counsel. Rather, counsel will be paid, if at all, as 
allowed by the Court from some portion of whatever money they may ultimately recover for you and other members of 
the Settlement Class. If you want to be represented by your own lawyer, you may hire one at your own expense.    
 

FOR MORE INFORMATION 

For more detailed information concerning matters relating to the NuCal Settlement, you may wish to review the 
Settlement Agreement and the Order “(1) Granting Preliminary Approval of the Proposed Settlement Agreement Between 
Direct Purchaser Plaintiffs and NuCal Foods, Inc.; (2) Certifying the Class for Purposes of Settlement; and (3) Granting 
Leave to File a Motion for Fees and Expenses” (entered October 3, 2014). For more detailed information concerning 
matters relating to the Hillandale/Gettysburg Settlement, you may wish to review the Settlement Agreement and the Order 
“(1) Granting Preliminary Approval of the Proposed Settlement Agreement Between Direct Purchaser Plaintiffs and 
Defendants Hillandale Pa., Inc., and Hillandale-Gettysburg, L.P.; (2) Certifying the Class for Purposes of Settlement; and 
(3) Granting Leave to File a Motion for Fees and Expenses” (entered December 19, 2014). 

These documents are available on the settlement website, www.eggproductssettlement.com, which also contains answers 

                                                        
 3 If you wish to mail your submission by pre-paid delivery service to be hand-delivered, you may send your mail to the following address: In re Processed 
Egg Products Antitrust Litigation (EGC), c/o GCG, 1531 Utah Avenue South, Suite 600, Seattle, WA 98134. 

Case 2:08-md-02002-GP   Document 1199-5   Filed 06/01/15   Page 5 of 10

http://www.eggproductssettlement.com/


QUESTIONS?  CALL 1 (866) 881-8306 OR VISIT  WWW.EGGPRODUCTSSETTLEMENT.COM 
8 

to “Frequently Asked Questions,” as well as more information about the case. These documents and other more detailed 
information concerning the matters discussed in this notice may be obtained from the pleadings, orders, transcripts and 
other proceedings, and other documents filed in these actions, all of which may be inspected free of charge during regular 
business hours at the Office of the Clerk of the Court, located at the address set forth in Question No. 10. You may also 
obtain more information by calling the toll-free helpline at (866) 881-8306.  

If your present address is different from the address on the envelope in which you received this notice, or if you did not 
receive this notice directly but believe you should have, please call the toll-free helpline. 

PLEASE DO NOT CONTACT THE COURT FOR INFORMATION REGARDING THIS LAWSUIT. 

 Dated: December 19, 2014 The Honorable Gene E. K. Pratter 
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its parks and
resorts division.
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High Yield (junk-rated)
Valeant Pharma Intl : 5.5% notes due Mar. 01, 2023,

yielding 5.440%
The company is
buying Salix
Pharmaceuticals
Ltd. for about
$10 billion.
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Investment-grade spreads that tightened the most…
SPREAD*, in basis points STOCK PERFORMANCE

Issuer Symbol Coupon (%) Maturity Current One-day change Last week Close ($) % chg

eBay EBAY 2.875 Aug. 1, ’21 117 –42 157 58.07 0.09
Glencore Funding GLENLN 2.500 Jan. 15, ’19 95 –18 n.a. ... ...
Weatherford International WFT 4.500 April 15, ’22 414 –15 485 12.17 –1.46
International Paper IP 8.700 June 15, ’38 241 –14 n.a. 57.41 –0.31

DeutscheBankAG DB 1.875 Feb. 13, ’18 68 –13 81 32.87 –1.70
Amgen AMGN 5.700 Feb. 1, ’19 51 –10 n.a. 158.42 0.48
Royal Bank of Canada RY 2.150 March 15, ’19 25 –10 40 59.69 –1.49
AmericanExpress AXP 1.125 June 5, ’17 50 –9 n.a. 80.30 0.59

…And spreads that widened the most
Caesars EntertainmentOperating CZR 11.250 June 1, ’17 2867 117 2696 … …
Xerox XRX 2.950 March 15, ’17 82 22 85 13.92 –0.57
Ensco ESV 4.500 Oct. 1, ’24 268 14 265 28.65 –3.73
Mattel MAT 1.700 March 15, ’18 110 14 98 25.39 –1.47

Freeport–McMoran FCX 3.550 March 1, ’22 320 13 324 20.59 –3.24
Continental Resources CLR 3.800 June 1, ’24 270 11 268 46.49 –1.82
PNCBankNA PNC 1.500 Feb. 23, ’18 46 11 n.a. … …
AnadarkoPetroleum APC 4.500 July 15, ’44 167 10 160 85.52 0.08

High-yield issues with the biggest price increases…
BONDPRICE as % of face value STOCK PERFORMANCE

Issuer Symbol Coupon (%) Maturity Current One-day change Last week Close ($) % chg

ThompsonCreekMetals TCMCN 7.375 June 1, ’18 77.000 3.38 n.a. ... ...
Chaparral Energy CHAPAR 8.250 Sept. 1, ’21 79.063 3.06 71.750 ... ...
Magnetation MAGNTN 11.000 May15, ’18 64.500 2.50 n.a. ... ...
Toys "R"US TOY 7.375 Oct. 15, ’18 66.500 2.50 n.a. ... ...

KindredHealthcare KND 6.375 April 15, ’22 100.625 2.49 100.500 19.11 0.79
DFCFinance DLLR 10.500 June 15, ’20 79.750 2.25 75.750 ... ...
NationstarMortgage NSM 6.500 July 1, ’21 95.500 2.25 91.250 31.48 12.71
PHH PHH 6.375 Aug. 15, ’21 98.875 2.13 96.000 24.35 –0.16

…And with the biggest price decreases
MBIA MBI 6.625 Oct. 1, ’28 98.211 –4.54 103.313 8.70 1.28
Valeant Pharmaceuticals International VRXCN 5.500 March 1, ’23 100.125 –2.00 102.000 ... ...
SandRidgeEnergy SD 8.125 Oct. 15, ’22 72.250 –1.95 72.000 2.18 –6.03
Intelsat LuxembourgS.A. INTEL 7.750 June 1, ’21 93.500 –1.63 100.000 ... ...

W&TOffshore WTI 8.500 June 15, ’19 68.250 –1.63 69.000 6.11 –2.24
AlphaNatural Resources ANR 6.000 June 1, ’19 29.500 –1.50 29.000 1.36 –4.23
EnergyXXIGulf Coast EXXI 6.875 March 15, ’24 49.458 –1.29 48.938 … …
Griffey Intermediate GYI 7.000 Oct. 15, ’20 68.250 –1.25 71.000 ... ...

*Estimated spread over 2-year, 3-year, 5-year, 10-year or 30-year hot-runTreasury; 100 basis points=one percentage pt.; change in spread shown is for Z-spread.
Note: Data are for themost active issue of bondswithmaturities of twoyears ormore

Sources:MarketAxess CorporateBondTicker;WSJMarketDataGroup

Bonds | WSJ.com/bonds

Money Rates February 23, 2015

Key annual interest rates paid to borrowor lendmoney inU.S. and internationalmarkets. Rates beloware a guide
to general levels but don’t always represent actual transactions.

Inflation
Dec. index CHG FROM (%)

level Nov. '14 Dec. '13

U.S. consumer price index
All items 234.812 –0.57 0.8
Core 238.775 –0.20 1.6

International rates
Week 52-WEEK

Latest ago High Low

Prime rates
U.S. 3.25 3.25 3.25 3.25
Canada 2.85 2.85 3.00 2.85
Euro zone 0.05 0.05 0.25 0.05
Japan 1.475 1.475 1.475 1.475
Switzerland 0.50 0.50 0.51 0.50
Britain 0.50 0.50 0.50 0.50
Australia 2.25 2.25 2.50 2.25

Overnight repurchase
U.S. 0.09 0.16 0.29 0.00

U.S. government rates
Discount

0.75 0.75 0.75 0.75

Federal funds
Effective rate 0.1300 0.1300 0.1800 0.0800
High 0.3125 0.3125 0.5160 0.2500
Low 0.0300 0.0500 0.0800 0.0100
Bid 0.0400 0.1100 0.1200 0.0000
Offer 0.0600 0.1300 0.2800 0.0400

Treasury bill auction
4weeks 0.010 0.015 0.060 0.000
13weeks 0.020 0.020 0.055 0.010
26weeks 0.065 0.085 0.155 0.040

Secondarymarket
FreddieMac
30-yearmortgage yields
30 days n.a. n.a. n.a. n.a.
60 days n.a. n.a. n.a. n.a.

FannieMae
30-yearmortgage yields
30 days 3.411 3.305 4.069 3.024
60 days 3.440 3.340 4.135 3.080

Bankers acceptance
30 days 0.15 0.15 0.15 0.15
60 days 0.19 0.19 0.19 0.19
90 days 0.23 0.23 0.23 0.23
120 days 0.25 0.25 0.25 0.25
150 days 0.28 0.28 0.28 0.28
180 days 0.38 0.38 0.38 0.38

Other short-term rates
Callmoney

2.00 2.00 2.00 2.00

Commercial paper
30 to 179 days n.q. ... ... ...
180 to 209 days 0.26 ... ... ...
210 to 220 days 0.30 ... ... ...
221 to 221 days n.q. ... ... ...
222 to 227 days 0.30 ... ... ...
228 to 228 days n.q. ... ... ...
229 to 239 days 0.30 ... ... ...
240 to 258 days 0.33 ... ... ...
259 to 259 days n.q. ... ... ...
260 to 264 days 0.33 ... ... ...
265 to 270 days 0.37 ... ... ...

Commercial paper (AA financial)
90 days 0.14 0.13 0.19 0.09

Notes on data:
U.S. prime rate is effective December 16, 2008. Discount rate is effective February 19, 2010.U.S. prime
rate is the base rate on corporate loans posted by at least 70% of the 10 largestU.S. banks; Other prime
rates aren’t directly comparable; lending practices varywidely by location;Discount rate is the charge on
loans to depository institutions by theNewYork Federal ReserveBanks;Federal-funds rate is on
reserves traded among commercial banks for overnight use in amounts of $1million ormore;Callmoney
rate is the charge on loans to brokers on stock-exchange collateral;Commercial Paper (AA financial) is
from the Federal Reserve and is presentedwith a one-day lag. Libor is the Intercontinental Exchange
BenchmarkAdministration Ltd average of interbank offered rates for dollar deposits in the London
market; DTCCGCFRepo Index is Depository Trust&Clearing Corp.'sweighted average for overnight
trades in applicable CUSIPs. Value traded is in billions ofU.S. dollars.Futures on theDTCCGCFRepo
Index are traded onNYSELiffeUS.
Sources: Federal Reserve; Bureau of Labor Statistics; DTCC; SIX Financial Information;
General Electric Capital Corp.; Tullett Prebon Information, Ltd.

Euro commercial paper
30 day n.q. n.q. 0.20 0.20
Twomonth n.q. n.q. 0.22 0.03
Threemonth n.q. 0.01 0.24 0.01
Fourmonth n.q. 0.02 0.28 0.02
Fivemonth n.q. 0.03 0.30 0.03
Sixmonth n.q. 0.04 0.33 0.04

London interbank offered rate, or Libor
Onemonth 0.17100 0.17300 0.17350 0.14775
Threemonth 0.26160 0.25710 0.26260 0.22285
Sixmonth 0.38470 0.38240 0.38570 0.31940
One year 0.67840 0.67360 0.68410 0.53350

Euro Libor
Onemonth -0.008 -0.008 0.249 -0.021
Threemonth 0.024 0.024 0.321 0.024
Sixmonth 0.089 0.093 0.417 0.089
One year 0.218 0.224 0.579 0.218

Euro interbank offered rate (Euribor)
Onemonth 0.001 0.001 0.269 -0.005
Threemonth 0.045 0.048 0.347 0.045
Sixmonth 0.119 0.128 0.444 0.119
One year 0.246 0.258 0.621 0.246

Hibor
Onemonth 0.235 0.235 0.253 0.204
Threemonth 0.386 0.387 0.393 0.360
Sixmonth 0.540 0.541 0.551 0.534
One year 0.840 0.840 0.871 0.837

Value 52-WEEK
Latest Traded High Low

DTCCGCFRepo Index
Treasury 0.059 123.488 0.249 0.018
MBS 0.077 75.200 0.429 0.043

Open Implied
Settle Change Interest Rate

DTCCGCFRepo Index Futures
Treasury Feb 99.865 0.005 6580 0.135
TreasuryMar 99.850 unch. 6001 0.150
TreasuryApr 99.845 unch. 1910 0.155

LATEST Week 52-WEEK
Offer Bid ago high low

Eurodollars (mid rates)
Onemonth 0.10 0.20 0.15 0.15 0.15
Twomonth 0.12 0.25 0.19 0.19 0.19
Threemonth 0.15 0.30 0.23 0.23 0.23
Fourmonth 0.20 0.30 0.25 0.25 0.25
Fivemonth 0.20 0.35 0.28 0.28 0.28
Sixmonth 0.25 0.50 0.38 0.38 0.38

Borrowing Benchmarks

Week —52-WEEK—
Latest ago High Low

Week —52-WEEK—
Latest ago High Low

Syndicated Loans: Past Week’s Biggest Movers
Syndicated loans are corporate loans that are bought or traded by a group of banks and/or institutional
investors. Investment-grade loans are investment-grade or unrated loans priced at or below the London
interbank offered rate (Libor) plus 150 basis points (or 1.5 percentage points). Leveraged loans are speculative-
grade or unrated loans priced at or above Libor plus 151 basis points. Beloware the biggest gainers and losers
amongwidely-quoted syndicated loans in secondary trading in theweek ended Friday among the 209 loanswith
five ormore bids. All loans listed areB-term, or sold to institutional investors.

Loan rating Coupon/interest Average bid Weekly chg
Name Moody's/S&P (Libor + basis pts) Maturity (pct. pts.) (pct. pts.)

AcademySports&Outdoors B1/B L+325 July 20, ’18 99.70 0.54
Bombardier Recreational Products B1/BB- L+300 Jan. 15, ’19 98.35 0.62
Borgata B2/B+ L+575 Aug. 15, ’18 100.40 0.63
EMIMusic Publishing Ba3/BB- L+275 Feb. 13, ’18 99.60 0.47
Energy&ExplorationPartners N.R./N.R. L+675 Jan. 14, ’19 81.60 0.93

FirstData Corp B1/BB- L+350 March 15, ’18 99.75 0.85
FirstData Corp B1/BB- L+350 Sept. 15, ’18 99.77 0.87
FirstData Corp B1/N.R. L+400 March 13, ’21 99.98 0.60
Hub International LTD B1/B L+325 Oct. 2, ’20 98.68 0.72
IneosGroupPlc Ba3/BB- L+275 May2, ’18 99.36 0.64

MallinckrodtGroup Inc Ba2/BB+ L+275 Feb. 25, ’21 98.94 0.78
MGMResorts Ba2/BB L+250 Dec. 20, ’19 99.45 0.63
Micro Focus International Plc B1/BB- L+425 Sept. 17, ’21 98.08 0.51
MultiPlan Inc B1/B L+300 March 14, ’21 99.18 0.71
NeimanMarcusGroup Inc B2/N.R. L+300 Oct. 16, ’20 99.04 0.91

NRGEnergy Baa3/BB+ L+200 July 1, ’18 99.85 0.64
Patheon Inc B2/B L+325 Jan. 14, ’21 98.40 0.53
PennNational Gaming Ba1/BB+ L+250 Oct. 16, ’20 98.42 0.46
PetcoAnimal Supplies Ba3/B+ L+300 Nov. 24, ’17 99.39 0.49
PostHoldings Ba1/BB- L+325 May29, ’21 100.00 0.69

ReynoldsGroup B1/B+ L+300 Dec. 15, ’18 100.00 0.44
SabreHoldings Corp Ba3/B+ L+325 Feb. 19, ’19 99.78 0.56
Station Casinos B1/B+ L+325 March 1, ’20 99.45 0.66
Tronox Inc Ba2/BBB- L+300 March 15, ’20 99.75 0.66
UnivarNV B3/B+ L+350 June 30, ’17 99.15 1.03

Note: These are the averages of indicative bid prices provided by bank-loan traders and expressed as a percentage of the par or face value.
All ratings are for specific loans andnot for the company. These prices do not represent actual trades nor are they
offers to trade; rather they are estimated values provided by dealers; N.R. indicates that this issue is not rated

Source: LSTA/ThomsonReutersMTMPricing
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big brands launch,” Breuhl 

said.

Not surprisingly, those 

chains, usually small, that 

have some type of proft-shar-

ing plan have an easier time 

getting departments to work 

together.

Dorothy Lane’s owners in-

stituted a proft-sharing plan 

fve years ago.

“We call it the Great Game 

of Business,” Gridley said. 

“And that has got everybody 

thinking about turning prod-

uct, whatever the product. 

They realize that if every de-

partment makes a proft, it 

benefts everybody.”

At Newport Avenue Mar-

ket, it wasn’t quite as simple. 

Owners Rudy and Debbie 

Dory put a proft-sharing plan 

into effect years ago, but it 

wasn’t until Yochum explained 

to every department manager 

and employee how working 

together fnancially benefts 

everybody that there was a 

signifcant difference.

“Randy has been good at 

getting people to work to-

gether. He has all perishables 

departments going toward the 

same goal. The key is in buy-

ing,” Rudy Dory said.

Yochum said he had to ex-

plain proft sharing in a way 

that everybody could relate to.

“I told them it was up to 

all of us to make it work,” Yo-

chum said. “I emphasized 

each person’s bonus is based 

on the total store’s sales and 

profts, not on their particular 

department’s numbers. Once 

that was understood, we be-

gan working like a cohesive  

machine.”  

Careful ordering to reduce 

waste and turning product 

with good merchandising play 

big roles. Department manag-

ers at Newport Avenue meet 

three times a week and part of 

the discussion is what they’ll 

be ordering and particularly 

what foodservice chef Greg 

Donnelly will need for his 

menu. But some interaction is 

spontaneous.

“Greg might call me or 

come over and ask me if I 

can get him a particular item 

for his Wednesday Seafood 

Night,” Yochum said.

“I do all the fresh seafood 

buying for prepared foods so 

I sometimes make suggestions 

to him as to what would be a 

good buy this week. We have 

a long-time supplier that I to-

tally rely on. They know that 

we’re most concerned about 

quality, and also they know the 

items our customers like.” SN

fresh
Legal Notice

If you purchased Shell Eggs or Egg Products 

produced in the United States directly from 

any producer from January 1, 2000 through 

December 19, 2014, you could be a Class 

Member in a proposed class acton setlement.

This legal notice is to inform you of proposed Settlements between 
Plaintiffs and Defendants NuCal Foods, Inc. (“NuCal”), Hillandale 
Farms of Pa., Inc. (“Hillandale Pa.”), and Hillandale-Gettysburg, 
L.P. (“Hillandale-Gettysburg”), reached in the class action lawsuit 
In re Processed Egg Products Antitrust Litigation, Case No. 08-md-
02002, pending in the United States District Court for the Eastern 
District of Pennsylvania.

Who is included in the Setlements?

The Settlement “Classes” include all persons and entities in the 
United States that purchased Shell Eggs and Egg Products in the 
United States directly from any producer from January 1, 2000 
through December 19, 2014.

What is this case about?

Plaintiffs claim that Defendants conspired to limit the supply of 
Shell Eggs and Egg Products, which raised the price of Shell Eggs 
and Egg Products and, therefore, violated the Sherman Antitrust 
Act, a federal statute that prohibits agreements that unreasonably 
restrain competition. The settling Defendants deny all of  
Plaintiffs’ allegations.

What do the Setlements provide?

Under the Settlements, Plaintiffs will release all claims against 
NuCal, Hillandale Pa., Hillandale-Gettysburg, Hillandale Farms 
East, Inc., and Hillandale Farms, Inc. In exchange, NuCal will pay 
$1,425,000, and Hillandale Pa. and Hillandale-Gettysburg will 
collectively pay $3,000,000, into a settlement fund for the beneft of 
the Classes. Plaintiffs also will receive documents and information 
that Plaintiffs’ attorneys believe will aid in their analysis and 
prosecution of this Action.

What do I do now?

If you are a Class Member your legal rights are affected, and you 
now have a choice to make. 

Participate in the Settlements: No action is required to remain 
part of the recent Settlements. If the Court grants fnal approval to 
the Settlements, they will be binding upon you and all other Class 
Members. By remaining part of the Settlements, you will give up any 
potential claims that you may have against NuCal, Hillandale Pa., 
Hillandale-Gettysburg, Hillandale Farms East, Inc., and Hillandale 
Farms, Inc., relating to the claims alleged in this lawsuit. You may be 
eligible to receive a settlement payment at a future date.

Ask to be excluded: If you wish to exclude yourself from the recent 
Settlements and wish to retain your rights to pursue your own lawsuit 
relating to the claims alleged in this lawsuit, you must formally 
exclude yourself from the Classes by sending a signed letter to the 
Claims Administrator postmarked on or before May 22, 2015.

Object: You may notify the Court that you object to the recent 
Settlements by mailing a statement of your objection(s) to the Court, 
Plaintiffs’ Counsel, and Defense Counsel postmarked by May 22, 
2015. Detailed instructions on how to participate, opt out or object 
are on the settlement website.

Who represents you?

The Court appointed Steven A. Asher of Weinstein Kitchenoff & 
Asher LLC; Michael D. Hausfeld of Hausfeld LLP; Stanley D. 
Bernstein of Bernstein Liebhard LLP; and Stephen D. Susman of 
Susman Godfrey LLP as Interim Co-Lead Class Counsel. You do not 
have to pay them or anyone else to participate. You may hire your 
own lawyer at your own expense.

When will the Court decide whether to approve the Setlements?

At 10:00 a.m. on June 22, 2015, at the United States District Court, 
James A. Byrne Federal Courthouse, 601 Market Street, Philadelphia, 
PA 19106, the Court will hold a hearing to determine the fairness and 
adequacy of the recent Settlements, and consider any motion for an 
award of attorneys’ fees and incentive awards and reimbursement of 
litigation costs. You may appear at the hearing, but are not required 
to do so.

Please note that the Court may change the date and/or time of the 
Fairness Hearing. Settlement Class Members are advised to check 
www.eggproductssettlement.com for any updates.

How can I learn more?

This notice is only a summary. For more information, visit  
www.eggproductssettlement.com. 

www.eggproductssetlement.com

Creative displays for AN ENTIRE 
MEAL WITH SEAFOOD are seen 
at Rouses (above) and Wegmans 
(at right).
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Griffin Claw Brewing Company 
prides itself on producing beer 
with a mix of tradition and 
technology at its Birmingham, 
Michigan facility.

A FIRM GRASP 
ON ITS CRAFT

Case 2:08-md-02002-GP   Document 1199-7   Filed 06/01/15   Page 1 of 10



 n  March/April 2015

Legal Notice

If you purchased Shell Eggs or Egg Products 

produced in the United States directly from any 

producer from January 1, 2000 through  

December 19, 2014, you could be a Class Member  

in a proposed class acton setlement.

This legal notice is to inform you of proposed Settlements between 
Plaintiffs and Defendants NuCal Foods, Inc. (“NuCal”), Hillandale 
Farms of Pa., Inc. (“Hillandale Pa.”), and Hillandale-Gettysburg, L.P. 
(“Hillandale-Gettysburg”), reached in the class action lawsuit In re 
Processed Egg Products Antitrust Litigation, Case No. 08-md-02002, 
pending in the United States District Court for the Eastern District  
of Pennsylvania.

Who is included in the Setlements?

The Settlement “Classes” include all persons and entities in the United 
States that purchased Shell Eggs and Egg Products in the United 
States directly from any producer from January 1, 2000 through  
December 19, 2014.

What is this case about?

Plaintiffs claim that Defendants conspired to limit the supply of Shell Eggs 
and Egg Products, which raised the price of Shell Eggs and Egg Products 
and, therefore, violated the Sherman Antitrust Act, a federal statute that 
prohibits agreements that unreasonably restrain competition. The settling 
Defendants deny all of Plaintiffs’ allegations.

What do the Setlements provide?

Under the Settlements, Plaintiffs will release all claims against NuCal, 
Hillandale Pa., Hillandale-Gettysburg, Hillandale Farms East, Inc., 
and Hillandale Farms, Inc. In exchange, NuCal will pay $1,425,000, 
and Hillandale Pa. and Hillandale-Gettysburg will collectively pay 
$3,000,000, into a settlement fund for the beneft of the Classes. 
Plaintiffs also will receive documents and information that Plaintiffs’ 
attorneys believe will aid in their analysis and prosecution of  
this Action.

What do I do now?

If you are a Class Member your legal rights are affected, and you now have 
a choice to make. 

Participate in the Settlements: No action is required to remain part of the 
recent Settlements. If the Court grants fnal approval to the Settlements, they 
will be binding upon you and all other Class Members. By remaining part 
of the Settlements, you will give up any potential claims that you may have 
against NuCal, Hillandale Pa., Hillandale-Gettysburg, Hillandale Farms 
East, Inc., and Hillandale Farms, Inc., relating to the claims alleged in this 
lawsuit. You may be eligible to receive a settlement payment at a future date.

Ask to be excluded: If you wish to exclude yourself from the recent 
Settlements and wish to retain your rights to pursue your own lawsuit relating 
to the claims alleged in this lawsuit, you must formally exclude yourself 
from the Classes by sending a signed letter to the Claims Administrator 
postmarked on or before May 22, 2015.

Object: You may notify the Court that you object to the recent Settlements 
by mailing a statement of your objection(s) to the Court, Plaintiffs’ Counsel, 
and Defense Counsel postmarked by May 22, 2015. Detailed instructions on 
how to participate, opt out or object are on the settlement website.

Who represents you?

The Court appointed Steven A. Asher of Weinstein Kitchenoff & Asher 
LLC; Michael D. Hausfeld of Hausfeld LLP; Stanley D. Bernstein of 
Bernstein Liebhard LLP; and Stephen D. Susman of Susman Godfrey LLP 
as Interim Co-Lead Class Counsel. You do not have to pay them or anyone 
else to participate. You may hire your own lawyer at your own expense.

When will the Court decide whether to approve the Setlements?

At 10:00 a.m. on June 22, 2015, at the United States District Court, James 
A. Byrne Federal Courthouse, 601 Market Street, Philadelphia, PA 19106, 
the Court will hold a hearing to determine the fairness and adequacy of the 
recent Settlements, and consider any motion for an award of attorneys’ fees 
and incentive awards and reimbursement of litigation costs. You may appear 
at the hearing, but are not required to do so.

Please note that the Court may change the date and/or time of the 
Fairness Hearing. Settlement Class Members are advised to check  
www.eggproductssettlement.com for any updates.

How can I learn more?

This notice is only a summary. For more information, visit  
www.eggproductssettlement.com. 

www.eggproductssetlement.com

real light beers — I call them training wheel beers — because some 
people don’t like a really hoppy beer. So I have a nice mild lager and 
then a nice pale ale. Then we have a very hoppy IPA and then some 
stouts and sour beers. You should be able to find something you like. 
We’ve also made hard cider and things like that.”

Griffin Claw produces half-barrels, quarter-barrels, bottles and cans, 
and its beers are available at approximately 1,200 retailers, bars and 
restaurants throughout Michigan. 

“I think people like drinking local. They like the beer that’s made lo-
cal. I’ve seen that happen here in this state,” Rogers said. “People want 
local. That’s why we’re staying in Michigan right now. We’re not looking 
to any other states yet. Local is key.” 

Griffin Claw currently has four year-round beers — El Rojo Red 
Ale, Grind Line Pale Ale, Norm’s Raggedy Ass IPA and Grand Trunk 
Pilsner — with a fifth on the way this summer in the form of a 

www.foodmanufacturing.com

Case 2:08-md-02002-GP   Document 1199-7   Filed 06/01/15   Page 2 of 10



Case 2:08-md-02002-GP   Document 1199-7   Filed 06/01/15   Page 3 of 10



44  March 15, 2015  |  FOODSERVICE DIRECTOR  |  foodservicedirector.com  

WHAT’S CLICKING?
Get the recipes at  

foodservicedirector.com

By Lindsey Ramsey

SUBHEAD

{menu staples}

No matter the 
weather, fresh, 
flavorful soups  
and stews are 
menu staples. 

By Marygrace Taylor

A t Cannon Memorial Hospital, 
in Pickens, S.C., the first day of 
cold weather marks the start 

of soup season. 
“Once the leaves start to turn 

in October, we’ll begin testing the 
waters with soups one or two days a 
week. As it gets colder, we’ll do up to 
a soup a day,” says Director of Food 
Service John Unsworth. Typically, 
he’ll  strike a balance between 
heartier stews such as beef burgundy 
and lighter options such as parsnip 
and leek, but the one constant is 
his dedication to using high-quality 
ingredients. 

“If you’re going to make a from-
scratch soup, don’t cut corners,” 
Unsworth says, and that means using 
fresh ingredients. By switching to a 
smaller distributor, he has been able 
to get fresh produce delivered six 
days per week.

S o u t h  C a r o l i n a ’ s  w a r m e r 
average climate means that Cannon 
Memorial’s soup season tends to wind 
down by April. But in more northerly 
places, such as Northeastern Illinois 
University, in Chicago, soup is often on 
the menu year-round. Sean O’Donnell, 
executive chef at this Aviands account, 
says his operation goes through as 
much as 14 gallons of soup per day 
in the winter. But even in the warmer 
months, production stays nearly as 
high, at 11 gallons, he adds. Lighter, 
broth-based options such as gluten-
free minestrone, corn and black bean 
soup and vegetarian chili work for 
every season. 

Year-round soup is also the norm 
at the University of New Hampshire, 
in Durham, N.H., where Executive Chef 
Todd Sweet serves up to 10 varieties 
daily. In the winter, it’s all about 
chowders and stews, such as Green 
Chile Turkey Stew, served with corn 
tortillas and pinto beans. Broth-based 

offerings such as Asian noodle bowls 
with pork or chicken are popular 
regardless of the season, while the 
summer months feature cooling 
favorites such as Chilled Wildberry 
Soup with Mint. 

Sweet says fresh vegetables and 
aromatics are the key to a delicious 
soup. To coax out even more flavor, 
Sweet’s team makes soups in the 
morning and holds them at 165 
degrees for several hours to encourage 
ingredients to mingle. For cream-based 
soups, Sweet says he adds a starch 
thickener to minimize separation. 

At the Elizabeth Jane Bivins Culinary 
Center, in Amarillo, Texas, Executive 
Chef Rocky Dunham has a different 
approach. Because the center churns 
out hundreds of gallons of soups per 
day for local schools, childcare centers 
and healthcare facilities, Dunham says 
it makes more sense to chill soups after 
cooking and then reheat them on-site. 

To make soups such as Homestyle 
Pork Stew, French Onion Soup, Shrimp 
and Sausage Gumbo, Texas Chili and 
Broccoli Cheddar Soup, Dunham 
relies on cook-chill technology. His 
100-gallon capacity kettle features 
four computerized inner paddles that 
simultaneously act as bench scrapers 
and whisks to keep soup moving. The 
automated technology allows Dunham 
to produce high volumes of product 
safely and cheaply. Cook times and 
temperatures are programmed and 
logged electronically, while the large 
kettle size keeps production costs 
lower. 

“I can make 100 gallons of soup 
without having to wash ten 10-gallon 
pots,” Dunham says. “Traditionally, 
chicken noodle soup would cost me 
$1.13 a portion. With cook-chill, I can 
get that down to [about 15 cents] per 
portion, so we’re saving quite a bit of 
money.” 

Soup: 
For all 
seasons

Legal Notice

If you purchased Shell Eggs or Egg Products 

produced in the United States directly from any 

producer from January 1, 2000 through  

December 19, 2014, you could be a Class Member 

in a proposed class acton setlement.

This legal notice is to inform you of proposed Settlements between 
Plaintiffs and Defendants NuCal Foods, Inc. (“NuCal”), Hillandale Farms 
of Pa., Inc. (“Hillandale Pa.”), and Hillandale-Gettysburg, L.P. (“Hillandale-
Gettysburg”), reached in the class action lawsuit In re Processed Egg 
Products Antitrust Litigation, Case No. 08-md-02002, pending in the United 
States District Court for the Eastern District of Pennsylvania.

Who is included in the Setlements?

The Settlement “Classes” include all persons and entities in the United 
States that purchased Shell Eggs and Egg Products in the United 
States directly from any producer from January 1, 2000 through  
December 19, 2014.

What is this case about?

Plaintiffs claim that Defendants conspired to limit the supply of Shell Eggs 
and Egg Products, which raised the price of Shell Eggs and Egg Products 
and, therefore, violated the Sherman Antitrust Act, a federal statute that 
prohibits agreements that unreasonably restrain competition. The settling 
Defendants deny all of Plaintiffs’ allegations.

What do the Setlements provide?

Under the Settlements, Plaintiffs will release all claims against NuCal, 
Hillandale Pa., Hillandale-Gettysburg, Hillandale Farms East, Inc., and 
Hillandale Farms, Inc. In exchange, NuCal will pay $1,425,000, and 
Hillandale Pa. and Hillandale-Gettysburg will collectively pay $3,000,000, 
into a settlement fund for the beneft of the Classes. Plaintiffs also will 
receive documents and information that Plaintiffs’ attorneys believe will aid 
in their analysis and prosecution of this Action.

What do I do now?

If you are a Class Member your legal rights are affected, and you now have 
a choice to make. 

Participate in the Settlements: No action is required to remain part of the 
recent Settlements. If the Court grants fnal approval to the Settlements, they 
will be binding upon you and all other Class Members. By remaining part 
of the Settlements, you will give up any potential claims that you may have 
against NuCal, Hillandale Pa., Hillandale-Gettysburg, Hillandale Farms 
East, Inc., and Hillandale Farms, Inc., relating to the claims alleged in this 
lawsuit. You may be eligible to receive a settlement payment at a future date.

Ask to be excluded: If you wish to exclude yourself from the recent 
Settlements and wish to retain your rights to pursue your own lawsuit relating 
to the claims alleged in this lawsuit, you must formally exclude yourself 
from the Classes by sending a signed letter to the Claims Administrator 
postmarked on or before May 22, 2015.

Object: You may notify the Court that you object to the recent Settlements 
by mailing a statement of your objection(s) to the Court, Plaintiffs’ Counsel, 
and Defense Counsel postmarked by May 22, 2015. Detailed instructions on 
how to participate, opt out or object are on the settlement website.

Who represents you?

The Court appointed Steven A. Asher of Weinstein Kitchenoff & Asher LLC; 
Michael D. Hausfeld of Hausfeld LLP; Stanley D. Bernstein of Bernstein 
Liebhard LLP; and Stephen D. Susman of Susman Godfrey LLP as Interim 
Co-Lead Class Counsel. You do not have to pay them or anyone else to 
participate. You may hire your own lawyer at your own expense.

When will the Court decide whether to approve the Setlements?

At 10:00 a.m. on June 22, 2015, at the United States District Court, James 
A. Byrne Federal Courthouse, 601 Market Street, Philadelphia, PA 19106, 
the Court will hold a hearing to determine the fairness and adequacy of the 
recent Settlements, and consider any motion for an award of attorneys’ fees 
and incentive awards and reimbursement of litigation costs. You may appear at 
the hearing, but are not required to do so.

Please note that the Court may change the date and/or time of the 
Fairness Hearing. Settlement Class Members are advised to check  
www.eggproductssettlement.com for any updates.

How can I learn more?

This notice is only a summary. For more information, visit  
www.eggproductssettlement.com. 

www.eggproductssetlement.com
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s e c r e t s t o e m r s u c c e s s    f e a t u r e

The organization identified “super 
users” who could troubleshoot 
issues and help their co-workers 
learn the new system, and 
everyone knew in advance who 
the super users were.

basis right now to continue to refine workflows, make changes 
to the system and work with our vendor partner to continue to 
refine.”

The clinical work groups also identify where retraining is 
needed. “It’s not enough to train everyone just once,” Winn-
Horvitz said. “You have to tell them, and then tell them again 
and again.”

As the rollout was set to begin, JAA tried to create a sense of 
excitement and enthusiasm among all staff members, making it 
“more than just an IT project,” Winn-Horvitz said. “We actu-
ally gave a name to the project. We called it J Care, and we were 
counting down the days to the launch of J Care at the organiza-
tion. We had signs up. Everyone knew it was coming.”

The organization identified “super users” who could trouble-
shoot issues and help their co-workers learn the new system, 
and everyone knew in advance who the super users were. On 
the go-live date, those super users wore bright green T-shirts so 
that they were easily identifiable. “We asked them to wear the T-
shirts for the first week of go-live so that if anyone had a problem 
anywhere, they knew where they could find a super user,” Winn-
Horvitz said. “All shifts, all over the organization.”

The contingency planning the CCRC had completed ended up 
being useful during implementation, she added. “When you’re 
going live with an EMR, everyone knows there’s a chance that 
something could happen, and as fate would have it, we actually 
ended up having some issues with our power. We had a number 
of unplanned power outages probably two weeks into our go-
live.”

But one of the most important lessons JAA learned in the en-
tire EMR selection and implementation process was the impor-
tance of communication, Winn-Horvitz said. “You cannot over-
communicate,” she said. “It’s so important to include individuals 
from all levels of the organization. It makes everyone’s job much 
easier if everyone really knows what’s going on.”

The CCRC already is reaping 
rewards from its implementation 
to date: improvements in quality 
measure scores; access to real-time 
information; improved workflows 
in admissions, finance and nursing; 
and accelerated cash flow due to 
full electronic claims submission 
and payment processing. LTL

Find out how 
a regional 
extension center 
can help you by 
listening to the webinar, 
“Transform Your organization 
with information Technology: 
5 Steps to Success,” on-
demand through Jan. 22, 2016, 
at ow.ly/JDCAv
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Legal Notice

If you purchased Shell Eggs or Egg Products 
produced in the United States directly from any 

producer from January 1, 2000 through  
December 19, 2014, you could be a Class Member  

in a proposed class action settlement.
This legal notice is to inform you of proposed Settlements between 
Plaintiffs and Defendants NuCal Foods, Inc. (“NuCal”), Hillandale 
Farms of Pa., Inc. (“Hillandale Pa.”), and Hillandale-Gettysburg, L.P. 
(“Hillandale-Gettysburg”), reached in the class action lawsuit In re 
Processed Egg Products Antitrust Litigation, Case No. 08-md-02002, 
pending in the United States District Court for the Eastern District  
of Pennsylvania.

Who is included in the Settlements?
The Settlement “Classes” include all persons and entities in the United 
States that purchased Shell Eggs and Egg Products in the United 
States directly from any producer from January 1, 2000 through  
December 19, 2014.

What is this case about?
Plaintiffs claim that Defendants conspired to limit the supply of Shell 
Eggs and Egg Products, which raised the price of Shell Eggs and Egg 
Products and, therefore, violated the Sherman Antitrust Act, a federal 
statute that prohibits agreements that unreasonably restrain competition. 
The settling Defendants deny all of Plaintiffs’ allegations.

What do the Settlements provide?
Under the Settlements, Plaintiffs will release all claims against NuCal, 
Hillandale Pa., Hillandale-Gettysburg, Hillandale Farms East, Inc., 
and Hillandale Farms, Inc. In exchange, NuCal will pay $1,425,000, 
and Hillandale Pa. and Hillandale-Gettysburg will collectively pay 
$3,000,000, into a settlement fund for the benefit of the Classes. 
Plaintiffs also will receive documents and information that Plaintiffs’ 
attorneys believe will aid in their analysis and prosecution of  
this Action.

What do I do now?
If you are a Class Member your legal rights are affected, and you now 
have a choice to make. 

Participate in the Settlements: No action is required to remain part 
of the recent Settlements. If the Court grants final approval to the 
Settlements, they will be binding upon you and all other Class Members. 
By remaining part of the Settlements, you will give up any potential 
claims that you may have against NuCal, Hillandale Pa., Hillandale-
Gettysburg, Hillandale Farms East, Inc., and Hillandale Farms, Inc., 
relating to the claims alleged in this lawsuit. You may be eligible to 
receive a settlement payment at a future date.

Ask to be excluded: If you wish to exclude yourself from the recent 
Settlements and wish to retain your rights to pursue your own lawsuit 
relating to the claims alleged in this lawsuit, you must formally exclude 
yourself from the Classes by sending a signed letter to the Claims 
Administrator postmarked on or before May 22, 2015.

Object: You may notify the Court that you object to the recent 
Settlements by mailing a statement of your objection(s) to the Court, 
Plaintiffs’ Counsel, and Defense Counsel postmarked by May 22, 2015. 
Detailed instructions on how to participate, opt out or object are on the 
settlement website.

Who represents you?
The Court appointed Steven A. Asher of Weinstein Kitchenoff & Asher 
LLC; Michael D. Hausfeld of Hausfeld LLP; Stanley D. Bernstein of 
Bernstein Liebhard LLP; and Stephen D. Susman of Susman Godfrey 
LLP as Interim Co-Lead Class Counsel. You do not have to pay them 
or anyone else to participate. You may hire your own lawyer at your 
own expense.

When will the Court decide whether to approve the Settlements?
At 10:00 a.m. on June 22, 2015, at the United States District Court, 
James A. Byrne Federal Courthouse, 601 Market Street, Philadelphia, 
PA 19106, the Court will hold a hearing to determine the fairness and 
adequacy of the recent Settlements, and consider any motion for an award 
of attorneys’ fees and incentive awards and reimbursement of litigation 
costs. You may appear at the hearing, but are not required to do so.

Please note that the Court may change the date and/or time of the 
Fairness Hearing. Settlement Class Members are advised to check  
www.eggproductssettlement.com for any updates.

How can I learn more?
This notice is only a summary. For more information, visit  
www.eggproductssettlement.com. 

www.eggproductssettlement.com
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UNITED STATES DISTRICT COURT 
IN THE EASTERN DISTRICT OF PENNSYLVANIA 

        
IN RE: PROCESSED EGG PRODUCTS   :  MDL No. 2002 
ANTITRUST LITIGATION    :   Case No: 08-md-02002 
       : 
                  : 
THIS DOCUMENT APPLIES TO              :  
DIRECT PURCHASER ACTIONS  : 
       : 
 

[PROPOSED] ORDER GRANTING FINAL APPROVAL OF THE 
CLASS ACTION SETTLEMENTS BETWEEN DIRECT 

PURCHASER PLAINTIFFS AND (1) DEFENDANT NUCAL 
FOODS, INC. AND (2) DEFENDANTS HILLANDALE FARMS OF 

PA, INC. AND HILLANDALE-GETTYSBURG, L.P. 
 

AND NOW, this ____ day of ___________, 2015, upon consideration of Direct 

Purchaser Plaintiffs’ Motion for Final Approval of the Class Action Settlements between 

Plaintiffs and (1) Defendant NuCal Foods, Inc. (“NuCal”), and (2) Defendants Hillandale Farms 

of PA., Inc. (“Hillandale PA”) and Hillandale-Gettysburg, L.P. (“Hillandale-Gettysburg”), and 

following a final fairness hearing, in accordance with Federal Rule of Civil Procedure 23, it is 

hereby ORDERED that the Motion is GRANTED as outlined in this Order and the 

accompanying Memorandum. 

Based on the Court’s review of the proposed Settlement Agreements, the entire record of 

this case, and having conducted a final fairness hearing, the Court determines as follows: 

1. The Court has jurisdiction over the subject matter of this action. 

2. Terms used in this Order that are defined in the Settlement Agreements, unless 

otherwise defined herein, have the same meanings in this Order as in the Settlement Agreements. 

3. The following Settlement Class, which is utilized in both Settlement Agreements 

and was conditionally certified in the Court’s Order granting preliminary approval of the 

Settlements, is certified for settlement purposes only as follows: 
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All persons and entities that purchased Shell Eggs and Egg Products in the United 
States directly from any Producer, including any Defendant, during the Class 
Period from January 1, 2000 through the date on which the Court enters an order 
preliminarily approving the Agreement and certifying a Class for Settlement 
purposes. 

 
a) Shell Egg SubClass 

All individuals and entities that purchased Shell Eggs in the United 
States directly from any Producer, including any Defendant, during 
the Class Period from January 1, 2000 through the date on which 
the Court enters an order preliminarily approving the Agreement 
and certifying a Class for Settlement purposes. 
 
b) Egg Products SubClass 

All individuals and entities that purchased Egg Products produced 
from Shell Eggs in the United States directly from any Producer, 
including any Defendant, during the Class Period from January 1, 
2000 through the date on which the Court enters an order 
preliminarily approving the Agreement and certifying a Class for 
Settlement purposes. 

 
Excluded from the Class and SubClasses are Defendants, Other Settling 
Defendants, and producers, and the parents, subsidiaries and affiliates of 
Defendants, Other Settling Defendants, and Producers, all government entities, as 
well as the Court and staff to whom this case is assigned, and any member of the 
Court’s or staff’s immediate family. 

 
4. The Court finds, as discussed in the accompanying Memorandum, that the 

Settlement Class satisfies the applicable prerequisites for class action treatment under Rules 

23(a) and (b) of the Federal Rules of Civil Procedure. The Settlement Class is adequately defined 

and ascertainable. The Settlement Class is so numerous that joinder of all members is not 

practicable, there are questions of law and fact common to the Settlement Class, the claims of the 

Class Representatives are typical of the claims of the Settlement Class, and the Class 

Representatives will fairly and adequately protect the interests of the Settlement Class. For 

purposes of the Settlements, questions of law and fact common to the members of the Settlement 
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Class predominate over any questions affecting only individual members, and a class action is 

superior to other available methods for the fair and efficient adjudication of the controversy. 

5. Notice of the Settlement Agreements to the Settlement Class required by Rule 

23(e) of the Federal Rules of Civil Procedure has been provided, and such Notice has been given 

in an adequate and sufficient manner; constitutes the best notice practicable under the 

circumstances; and satisfies Federal Rules of Civil Procedure 23(c)(2)(B) and 23(e) and due 

process. 

6. Defendants have filed notification of the Settlements with the appropriate federal 

and state officials pursuant to the Class Action Fairness Act of 2005 (“CAFA”), 28 U.S.C. 

§ 1715. 

7. As discussed in the accompanying Memorandum, the Court finds that the 

Settlement Agreements are sufficiently fair, reasonable and adequate to the Settlement Class 

pursuant to Federal Rule of Civil Procedure 23(e). Specifically, the Court finds that the 

Settlements meet the standard for an initial presumption of fairness. Additionally, the Court’s 

analysis of the factors set forth in Girsh v. Jepson, 521 F.2d 153 (3d Cir. 1975), and factors set 

forth in In re Prudential Insurance Co. American Sales Practice Litigation Agent Actions, 148 

F.3d 283 (3d Cir. 1998), as appropriate, leads to the conclusion that the relevant considerations 

weigh in favor of finding the Settlements are fair, reasonable and adequate under Federal Rule of 

Civil Procedure 23(e). 

8. The Settlement Agreements are finally approved pursuant to Federal Rule of Civil 

Procedure 23(e) as fair, reasonable, and adequate, and the parties are directed to consummate the 

Settlement Agreements in accordance with their terms. 

9. The United States District Court for the Eastern District of Pennsylvania shall 

Case 2:08-md-02002-GP   Document 1199-9   Filed 06/01/15   Page 3 of 4



retain jurisdiction over the implementation, enforcement, and performance of the Settlement 

Agreements, and shall have exclusive jurisdiction over any suit, action, motion, proceeding, or 

dispute arising out of or relating to the Settlement Agreements or the applicability of the 

Settlement Agreements that cannot be resolved by negotiation and agreement by Plaintiffs and 

NuCal, Hillandale PA, or Hillandale-Gettysburg. The Settlement Agreements shall be governed 

by and interpreted according to the substantive laws of the Commonwealth of Pennsylvania 

without regard to its choice of law or conflict of laws principles. NuCal, Hillandale PA, and 

Hillandale-Gettysburg shall submit to the jurisdiction in the Eastern District of Pennsylvania 

only for the purposes of their respective Settlement Agreement and the implementation, 

enforcement and performance thereof. Defendants otherwise retains all defenses to the Court’s 

exercise of personal jurisdiction over them. 

        BY THE COURT: 
 
 
 
        ______________________ 
        GENE E.K. PRATTER 
        United States District Judge 
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UNITED STATES DISTRICT COURT 
IN THE EASTERN DISTRICT OF PENNSYLVANIA 

 
 
 IN RE:  PROCESSED EGG PRODUCTS : 
 ANTITRUST LITIGATION  : MDL No. 2002 
 _______________________________________ : 08-md-02002 
   :  

THIS DOCUMENT APPLIES TO:   :  
All Direct Purchaser Class Actions  : 

 
CERTIFICATE OF SERVICE 

 
 I hereby certify that Direct Purchaser Plaintiffs’ Motion for Final Approval of the Class 
Action Settlements Between Plaintiffs and (1) Defendant NuCal Foods, Inc. and (2) Defendants 
Hillandale Farms of Pa., Inc. and Hillandale-Gettysburg, L.P. were served upon the below-listed 
Liaison Counsel for Defendants, Indirect Purchaser Plaintiffs, and Direct Action Plaintiffs via 
electronic mail and this Court’s ECF service: 

Liaison Counsel 

Jan P. Levine, Esquire 
PEPPER HAMILTON LLP 
3000 Two Logan Square 
18th & Arch Streets 
Philadelphia, PA  19103 
(215) 981-4714 
(215) 981-4750 (fax) 
levinej@pepperlaw.com 
 
Defendants’ Liaison Counsel 

 
William J. Blechman, Esquire 
KENNY NACHWALTER, P.A. 
1100 Miami Center 
201 South Biscayne Boulevard 
Miami, Florida 33131 
Telephone: 305-373-1000 
Facsimile: 305-372-1861 
wblechman@kennynachwalter.com 
 
Direct Action Plaintiffs’ Liaison Counsel 
 

Krishna B. Narine, Esquire  
MEREDITH & NARINE, LLC 
100 S. Broad Street 
Suite 905 
Philadelphia, PA 19110 
(215) 564-5182 
(215) 569-0958 
knarine@m-npartners.com 
 
Indirect Purchaser Plaintiffs’ Liaison 
Counsel 

Date:  June 1, 2015     BY: /s/ Mindee J. Reuben   
        Mindee J. Reuben 
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